the
King’s
\ﬁeapons

Nuclear Launch Authority
in the United States

MACKENZIE KNIGHT-BOYLE
SENIOR RESEARCH ASSOCIATE
NUCLEAR INFORMATION PROJECT



About FAS

The Federation of American Scientists (FAS) is an independent, nonpartisan think tank that brings
together members of the science and policy communities to collaborate on mitigating global
catastrophic threats. Founded in November 1945 as the Federation of Atomic Scientists by scientists
who built the first atomic bombs during the Manhattan Project, FAS is devoted to the belief that
scientists, engineers, and other technically trained people have the ethical obligation to ensure that

the technological fruits of their intellect and labor are applied to the benefit of humankind. In 1946, FAS
rebranded as the Federation of American Scientists to broaden its focus to prevent global catastrophes.

Since its founding, FAS has served as an influential source of information and rigorous, evidence-based
analysis of issues related to national security. Specifically, FAS works to reduce the spread and number of
nuclear weapons, prevent nuclear and radiological terrorism, promote high standards for the safety and
security of nuclear energy, illuminate government secrecy practices, and prevent the use of biological
and chemical weapons.

The Nuclear Information Project provides the public with reliable information about the status and
trends of the nuclear weapons arsenals of the world's nuclear-armed countries. The project, which
according to the Washington Post is ‘one of the most widely sourced agencies for nuclear warhead
counts,” uses open sources such as official documents, testimonies, previously undisclosed information
obtained through the Freedom of Information Act, as well as independent analysis of commercial
satellite imagery as the basis for developing the best available unclassified estimates of the status and
trends of nuclear weapons worldwide. The project also conducts analysis of the role of nuclear weapons
and provides recommendations for responsibly reducing the numbers and role of nuclear weapons.

The research is mainly published on the FAS Strategic Security Blog, in the Nuclear Notebook in the
Bulletin of the Atomic Scientists, the World Nuclear Forces overview in the SIPRI Yearbook, as well

as in magazines. As a primary source for reliable information on nuclear weapons, the projectis a
frequent advisor to governments, parliamentarians, the news media, institutes, and non-governmental
organizations.

FAS can be reached at 1150 18th St. NW. Suite 1000, Washington, DC, 20036,
or through
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Introduction

The president of the United States is the only person in the country who can order the use of nuclear
weapons, a power known as “sole authority.” This power is granted to the president largely through
policy tradition, but it is typically supported legally by the president’s Constitutional role as Commander-
in-Chief. Sole authority was first codified in 1948 when the National Security Council (NSC) adopted

the conclusions of NSC-30, which read: “The decision as to the employment of atomic weapons in the
event of war is to be made by the Chief Executive when he considers such decision to be required.™

The policy has since been reaffirmed in numerous official documents, including, most recently, the
Department of Defense’s 2024 Report to Congress on the Nuclear Employment Strategy of the United
States, which states, "the Guidance reaffirms that the President remains the sole authority to direct U.S.
nuclear employment.”

Despite its foundational place in U.S. nuclear policy, sole authority has for years come under heavy
scrutiny by experts, journalists, and American citizens. Experts put out pieces warning of the dangers

of such a system, people take to social media to remind their networks that “this is the guy with the
nuclear codes” whenever the president acts in a concerning manner, and lawmakers even introduce
legislation to try to constrain the presidents authority. Recent polling by the Chicago Council on Global
Affairs and Carnegie Corporation of New York found that 61% of Americans are either somewhat or very
uncomfortable with the president having sole authority over nuclear launch decisions. ®

Sole authority appears like a dangerous toy in the hands of unstable, unreliable, or erratic presidents.
President Bill Clinton reportedly lost his nuclear authorization codes for months during his presidency.
Jimmy Carter rumoredly sent his codes to the dry cleaners in the pocket of his suit jacket. Following the
assassination attempt against Ronald Reagan in 1981, Reagan was separated from his military aide, and all
of his clothes, including the pants in which the card carrying his nuclear codes sat, were stripped in the
hospital and thrown away. His codes were later recovered by the FBI from a hospital trash can.® Further,
the mental and intellectual reliability of presidents has been questioned, with Reagan's formal Alzheimer’s
diagnosis coming just five years after he left office, JFK's known use of strong pain medications, Nixon's
heavy drinking and erratic behavior leading up to his resignation, and Donald Trump's history of making
flippant remarks and threats of nuclear use, to name a few.

Other concerns with presidential sole authority include the immense time and psychological pressure
placed on presidents in crisis scenarios that hinders rational thinking, the challenge to democratic values
posed by a system that places ultimate power in one individual's hands, the ethical and legal burden

1 National Security Council, “Staff Study Prepared by Representatives of the Special Committee of the National Security Council on Atomic
Energy” (11 June 1952), accessed via Department of State, Office of the Historian, G/PM files, lot 68 D 349, “Use policy 19501955

2 US. Department of Defense, Report to Congress on the Nuclear Employment Strategy of the United States (7 November 2024),

3 Lama El Baz, "Most Americans Are Uncomfortable with the Policy of Nuclear Sole Authority,” Chicago Council on Global Affairs (16 August
2023).

4 Christopher Woodly, “Bill Clinton once lost the nuclear codes for months, and a comedy of errors kept anyone from finding out.” Business
Insider (3 January 2018),

5 Michael Dobbs, “The Real Story of the ‘Football’ That Follows the President Everywhere’ (October 2014), Smithsonian Magazine,



placed on lower level military officials, and more. But before we can attempt to solve the broad “problem’
of sole authority, a more thorough understanding of it is needed.

This report investigates how we arrived at this system of launch authority in the United States today. It
traces the origins of sole authority to the earliest days of the nuclear age and follows the history of trial
and error — with new procedures and systems added or abandoned as vulnerabilities were detected
and new technology emerged — culminating in an assumption that we have arrived today at the optimal
system for nuclear launch authority. This report interrogates that assumption first by providing an in-
depth understanding of how the policy of sole authority works today and how the nuclear enterprise in
the United States is set up to enable it, then by evaluating the risks and vulnerabilities that remain. Finally,
the report analyzes the merits and drawbacks of policy proposals that have been put forward by experts
and lawmakers to answer a crucial question: is sole authority solvable, or is it truly the best system
possible for nuclear launch authority? If the latter, should we accept that reality?



| Howdidwegethere?
The history of nuclear launch authority in the US.

‘From the point of view of logic there was no reason why the President of the United States should have
the decision on whether to use nuclear weapons. History had given him this power.”

PRESIDENT JOHN F. KENNEDY, 1962°

Presidential nuclear launch authority was dramatically different at the dawn of the nuclear age than

it is today, in both its limitations and justification. As the first president to have a nuclear arsenal at his
disposal, Harry Truman grappled throughout his presidency with authority and control over nuclear
weapons and laid the foundation for the policy of sole authority that the United States continues to
operate today. In returning to the earliest days of Trumans introduction to the atomic bomb project and
tracing the ins and outs of his decision-making throughout the following years, much can be learned
about the foundational rationale for nuclear launch authority in the United States. An understanding of
launch authority origins and early development helps answer some significant questions, like how the
policy, process, and limitations of launch authority have evolved over time, what lessons can be learned
from what has been tried and failed, and whether the assumptions and justifications upon which the
policy was first founded and upheld through the decades still hold true today.

Origins of Presidential Authority

Itis widely known that Harry Truman was kept in the dark about the Manhattan Project while Vice
President, and that it was not until he became president in April 1945 following President Roosevelt's
sudden death that he first learned of the Project’s existence. Less than four months before the United
States would drop the first atomic weapons on Hiroshima and Nagasaki, on April 25, 1945, Secretary of
War Henry Stimson and Manhattan Project Director Gen. Leslie Groves briefed the new president on the
status of the effort to build "the most terrible weapon ever known in human history,” as described by the
two-page memorandum Stimson prepared for the meeting.”

During the 45-minute long meeting, President Truman read a memo prepared by Gen. Groves for
Henry Stimson two days prior that detailed the development of the bomb and, notably, plans for using

6 U.S. Department of State, Memorandum of conversation between President Kennedy and the Foreign Minister of Denmark, "Memorandum
of Conversation: Subject: NATO: Nuclear Matters” (4 December 1962), copy from the National Archives, accessed via William Burr, ed., "U.S.
Presidents and the Nuclear Taboo,” Electronic Briefing Book No. 611, National Security Archive (30 November 2017),

7 Memorandum to President Truman from Secretary of War Henry Stimson, "Memorandum discussed with the President,” (25 April 1945),
copy from the Library of Congress, accessed via William Burr, ed., “The Atomic Bomb and the End of World War II." Electronic Briefing Book
No. 716, National Security Archive (4 August 2020),



it.2 The implications of this document for analyzing Truman's decision to use the atomic bombs — more
specifically, the degree to which the decision was truly his own — are significant. The content of the
memo suggests that Truman's understanding of the bomb project was framed from the very beginning
by two major assumptions: that the bomb would be used once ready, and that it would be used on Japan.
The opening sentence of the memo establishes the first of these assumptions:

“The successful development of the Atomic Fission Bomb will provide the United States with a weapon
of tremendous power which should be a decisive factor in winning the present war more quickly with a
saving in American lives and treasure.”

It is significant that the first sentence read by President Truman regarding the atomic bomb is one
that not only assumes the bomb will be used, but also sells the bomb as a war-winning capability that
will save American lives. Later in the document, under the section titled “Plan of Operations,” Groves
presents the second assumption:

“The target is and was always expected to be Japan. A composite group of the 20th Air Force has
been organized and specially trained and equipped. The initial echelons are about to leave for the
overseas base.™°

This section is particularly noteworthy in that it frames the decision to use the bomb on Japan as a
foregone conclusion that had already been set in motion, leaving not even a suggestion of Truman's
ability to influence the matter or come to a different decision. These sentences support the assertion

by some historians that President Truman did not make a true decision to drop nuclear weapons on
Hiroshima and Nagasaki; rather, he inherited the crucial assumptions that the bomb would be used, and it
would be used on Japan.it

Truman being left out of both the development of the bomb and a significant part of the planning for its
use was likely a major factor in his decision to seize authority over nuclear use in August of 1945, laying
the groundwork for the policy of presidential sole authority that the United States has held ever since.
The almost insecure way in which Truman himself recounts the decision to drop the bombs supports this
assertion.

In his memoir, Truman makes a point of arguing his unequivocal role in the bombings: “The final decision
of where and when to use the atomic bomb was up to me. Let there be no mistake about it [emphasis

8 Henry L. Stimson, Diary Entry, "Wednesday, April 25, 1945 (25 April 1945), copy from the Library of Congress, accessed via William Burr,
ed., "The Atomic Bomb and the End of World War II” Electronic Briefing Book No. 716, National Security Archive ¢4 August 2020),
. Leslie R. Groves, Untitled Memorandum (25 April 1945),
accessed via William Burr, ed., “The Atomic Bomb and the End of World War Il Electronic Briefing Book No. 716, National Security Archive 4
August 2020). : Leslie
R. Groves, ‘Memorandum for the Secretary of War" (23 April 1945), accessed via William Burr, ed., “The Atomic Bomb and the End of World
War Il Electronic Briefing Book No. 716, National Security Archive (4 August 2020),

9  Groves, "Memorandum for the Secretary of War," 1.
10 Ibid. 7.
11 Barton J. Bernstein, “The Atomic Bombings Reconsidered” (1 January 1995), Foreign Affairs,

. This point should not be interpreted as an absolution of Trumans role in the atomic
bombings of Hiroshima and Nagasaki. As president, Truman could have prevented the bombings and chose not to. Not only did he allow the
bombings to happen, but he celebrated them after the fact, saying upon learning of the bombing of Hiroshima, “This is the greatest thing in
history™ (Alex Wellerstein, “Truman never ordered the use of the atomic bombs—but he did order atomic bombings to be stopped,” 10 August
2025, Bulletin of the Atomic Scientists).



added]*? On the very next page, however, Truman states: “General Spaatz, who commanded the
Strategic Air Forces.. was given some latitude as to when and on which of the four targets the bomb
would be dropped [emphasis added].*® Itisimportant to note that the limited technical capability

at this time meant that the ability to drop a nuclear bomb on a target was dependent on weather and
cloud coverage, so it would have been necessary to provide some operational leeway. That said, since-
declassified documents reveal that, in addition to not being involved in the target-selection process,
Truman was not responsible for initiating the process to create the execution order to bomb Hiroshima.**

Truman recounts in his memoir that, after learning from Stimson that the Trinity Test on July 16 had
successfully demonstrated the achievement of an atomic bomb capability, “we were not ready to
make use of this weapon against the Japanese.™® Yet, on July 22, Army Chief of Staff George Marshall
directed his deputy, Thomas Handy, to prepare a draft directive to General Spaatz on atomic bomb use
“for submission to the Secretary of War and me [Marshall].*® A July 24 cable from Handy to Marshall
includes the requested draft, written by General Groves. The directive to General Spaatz stated:

“The 509 Composite Group, 20th Air Force will deliver its first special bomb as soon as weather will
permit visual bombing after about 3 August 1945 on one of the targets: Hiroshima, Kokura, Niigata, and
Nagasaki. ..Addlitional bombs will be delivered on the above targets as soon as made ready by the project
staff™’

Regarding authorization, the directive stated, “The foregoing directive is issued to you by direction and
with the approval of the Secretary of War and of the Chief of Staff, USA™® The following day, after
Marshall informed Handy that Secretary Stimson had approved the draft with no changes, Handy sent
General Carl Spaatz the directive ordering the use of the atomic bomb on Japan.*®

This series of documents strongly indicates Truman's lack of involvement in executing the order to
drop the atomic bombs on Hiroshima, but perhaps the most revealing document is a letter to President
Truman from Secretary of War Henry Stimson from July 31. In a letter regarding the statement Truman
would make following the use of the "new weapon,” Stimson states, “The reason for the haste is that |
was informed only yesterday that, weather permitting, it is likely that the weapon will be used as early

12 Harry S. Truman, Year of Decisions, vol. 1(The New American Library, 1955), 462,

13 Ibid, 463.
14 William Burr, ed., "The Atomic Bomb and the End of World War II" (4 August 2020), Electronic Briefing Book No. 716, National Security Archive,

15 Truman, Year of Decisions, 458.
16 George Marshall, Cable to Thomas Hardy, “VICTORY 213," (22 July 1945), accessed via William Burr, ed., “The Atomic Bomb and the End of
World War II;” Electronic Briefing Book No. 716, National Security Archive (4 August 2020),

17 Thomas Handy, Cable to George Marshall, "WAR 37683 (24 July 1945). accessed via William Burr, ed., "The Atomic Bomb and the End of
World War II;” Electronic Briefing Book No. 716, National Security Archive (4 August 2020),

18 Ibid.
19 George Marshall, Cable to Thomas Hardy, “VICTORY 261, (25 July 1945), accessed via William Burr, ed., “The Atomic Bomb and the End of
World War II;” Electronic Briefing Book No. 716, National Security Archive (4 August 2020),
: Thomas Handy. Directive to Carl Spaatz (25
July 1945), accessed via William Burr, ed., “The Atomic Bomb and the End of World War Il Electronic Briefing Book No. 716, National Security
Archive (4 August 2020),



as August 1st? This line reveals that, while Truman may have broadly authorized the use of the bomb

on a list of Japanese targets, the final authorization to execute the launch was not his. This is further
characterized by Truman's telling of events on August 6, the day the United States dropped “Little Boy” on
Hiroshima:

‘On August 6, the fourth day of the journey home from Potsdam, came the historic news that shook the
world: | was eating lunch with members of the Augustas crew when Captain Frank Graham, White House
Map Room watch officer, handed me the following message:

TO THE PRESIDENT
FROM THE SECRETARY OF WAR

Big bomb dropped on Hiroshima August 5 at 7:15 P.M.
Washington time... An order was issued to General Spaatz to

continue operations as planned unless otherwise instructed.”®

Indeed, in his 1962 memaoir, Leslie Groves characterized Trumans role in the bombings of Hiroshima and
Nagasaki as ‘one of noninterference.” If Truman can be said to have made a decision, it was, according to
Groves, a decision not to upset the existing plans.™?

Taking Control: The Emergence of Sole Authority

“The original rationale for presidential control over the use of nuclear weapons had nothing to do with the
need to use them quickly, and everything to do with never using them again.”

WILLIAM PERRY AND TOM COLLINA IN THE BUTTON*®

President Truman quickly tightened his loose reins over atomic bomb authorization after the second
bomb was detonated over Nagasaki on August 9th, 1945. The following day, General Groves sent
amemo to General Marshall informing him that a third atomic bomb would be ready for use “on the
first suitable weather after 17 or 18 August.”?* George Marshall's handwritten reply on the same day
constituted the first invocation of presidential authority over nuclear employment that current policy is
founded on today: "It is not to be released over Japan without express authority from the President.”

The immediate rationale likely had something to do with the fact that in the early hours of August 10th,
the Japanese had sent an offer of surrender.?®> That morning, according to the diary of Truman's Secretary
of Defense James Forrestal, Truman told his cabinet that the war with Japan would continue “at its

20 Henry Stimson, Letter to President Harry Truman (31 July 1945), accessed via National Archives Catalog, Presidents Secretary's Files (Truman
Administration), Subject Files (1945-1953), National Security Council - Atomic File, 1945-1952: Atomic Bomb: Hiroshima and Nagasaki,

21 Truman, Year of Decisions, 464-465.

22 Leslie R. Groves, Now It Can Be Told (Harper & Row, 1962), 265.

23 William J. Perry and Tom Z. Collina, The Button: The New Nuclear Arms Race and Presidential Power from Truman to Trump (Dallas: BenBella
Books, 2020). 12.

24 Leslie R. Groves, Memorandum to Army Chief of Staff 10 August 1945), accessed via National Archives Catalog, Records of the Office of the
Chief of Engineers (1789-1999), General Correspondence (1940-1950), File 25 Q.

25 Alex Wellerstein, “Truman never ordered the use of the atomic bombs—but he did order atomic bombings to be stopped,” Bulletin of the
Atomic Scientists (10 August 2025),



present intensity” until the Japanese
agreed to the American terms of
surrender, “with the limitation however
that there would be no further dropping
of the atomic bombs.?® Truman's
explanation for ordering the end of
atomic operations is recounted in the
diary of Henry Wallace, Secretary of
Commerce. His entry from the same
day reads, “Truman said he had given
orders to stop atomic bombing. He
said the thought of wiping out another
100,000 people was too horrible. He
didn't like the idea of Killing, as he said,
all those kids.”?”

One year later, in August 1946,

Truman consolidated control over
atomic energy, including research on,
production, and custody of nuclear
weapons, into civilian hands through the
Atomic Energy Act of 1946, otherwise
known as the McMahon Act.?® The Act
established that stewardship of the
nation's atomic energy program would
be transferred from the Army to the
new Atomic Energy Commission (AEC):
a five-member, civilian commission
appointed entirely by the president.?°

In signing the Act, Truman not only took
atomic weapons out of the hands of

FIGURE 1. GEORGE MARSHALL’S HANDWRITTEN REPLY TO LESLIE GROVES,
10 AUGUST 1945. (SOURCE: NATIONAL ARCHIVES)

the military, but he also gave himself the power to determine who would manage the production and
custody of the stockpile. Furthermore, Section 6 of the Act included a provision that gave the president
sole authorization for military applications of atomic energy:

“The President from time to time may direct the Commission (1) to deliver such quantities of fissionable
materials or weapons to the armed forces for such use as he deems necessary in the interest of national

26 James Forrestal, diary entry (10 August 1945), accessed via James V. Forrestal Papers, Princeton University Library, Series 5, Subseries bA.,

“Diaries, Originals,’
27  Wellerstein, “Truman.

28 US Department of Energy. “Civilian Control of Atomic Energy (1945-1946),” Office of History and Heritage Resources, “The Manhattan Project:

An Interactive History!

29 US Congress. Public Law 585, Atomic Energy Act of 1946, (79th Cong.).



defense or (2) to authorize the armed forces to manufacture, produce, or acquire any equipment or
device utilizing fissionable material or atomic energy as a military weapon.™®

Truman more explicitly declared his authority over the employment of atomic bombs in a statement a
few months later, on November 30, 1946: "...it should be emphasized that, by law, only the President can
authorize the use of the atomic bomb, and no such authorization has been given.*

In the following years, as tensions rose with the Soviet Union and came to a head with the Soviet
blockade of Berlin in June 1948, Truman's rationale for taking control over nuclear use became clear.
During this time, a debate was raging within the government over custody of atomic weapons, with
many arguing that the military needed to be prepared to engage in atomic warfare with the Soviet Union.
Defense Secretary James Forrestal (who was in favor of giving the military custody of atomic weapons,
believing atomic war with the USSR to be inevitable),*? recorded that when he raised the custody issue
with the president during a meeting on July 15, 1948, Truman responded that he “proposed to keep, in his
own hands, the decision as to the use of the bomb,” and that he “did not propose to have some dashing
lieutenant colonel decide when would be the proper time to drop one. ™2

The 1946 Atomic Energy Act gave Truman broad authority to define the intended purpose of any atomic
weapons transferred to the military, but did not necessitate his approval for every individual employment
of nuclear weapons. Moreover, at the time, there was no physical safeguard against unauthorized

use. Nuclear weapons did not yet have locking mechanisms (illustrating an important point about

the influence of technological innovation on the justification for and risks posed by presidential sole
authority). As historian Richard Rhodes wrote in 1995, “whoever possessed them — Truman's dashing
lieutenant colonel — could detonate them.** Thus, Truman desired to keep nuclear weapons out of the
hands of the military unless absolutely necessary.

At Forrestal's suggestion, Truman convened a meeting on July 21 with members of the civilian Atomic
Energy Commission and defense officials to hear both sides of the custody issue. After hearing
arguments, Truman remained firm on his decision to keep atomic weapons in civilian control, starkly
articulating his justification with an air of finality:

‘I don't think we ought to use this thing unless we absolutely have to. It is a terrible thing to order the use
of something like that that is so terribly destructive, destructive beyond anything we have ever had. You
have got to understand that this isn't a military weapon.. It is used to wipe out women and children and
unarmed people, and not for military uses. So we have got to treat this differently from rifles and cannon
and ordinary things like that.. This is no time to be juggling an atorm bomb around.™®

The formal policy codifying the president’s explicit control over any employment of nuclear weapons
— the premise of presidential sole authority as it is known today — came just two months later on
September 16, 1948, when the National Security Council (NSC) adopted the conclusions of NSC-30,
“United States Policy on Atomic Warfare,” which stated: * The decision as to the employment of atomic

30 Ibid.
31 L. Wainstein, et al., "STUDY S-467: The Evolution of U.S. Strategic Command and Control and Warning, 1945-1972" (June 1975), Institute
for Defense Analyses,

32 Richard Rhodes, Dark Sun: The Making of the Hydrogen Bomb (New York: Simon & Schuster, 1995), 327.
33 Wainstein, "'STUDY S-467"

34 Rhodes, 326.

35 Ibid, 327.



weapons in the event of war is to be made by the Chief Executive when he considers such decision to
be required®®

Presidential sole authority was thus born as a means of preventing unnecessary nuclear use and founded
on the justification that the uniquely destructive power of nuclear weapons required that they be under
civilian control. In conceiving presidential sole authority over nuclear use, “Truman's priority was to guard
against overzealous generals,”®” to limit the unique devastation of nuclear weapons only to situations in
which it was absolutely necessary.

The rationale for sole authority has evolved drastically over the years. The prevailing argument for it
today is based not on preventing nuclear use, but on enabling it to happen as quickly as possible when
necessary. The first observable shift in reasoning for sole authority came with the start of the Korean War
in 1950, as Truman grappled with the balance between alliance management and U.S. freedom to act
unilaterally.

In 1943, President Roosevelt and British Prime Minister Winston Churchill signed the Quebec Agreement,
which stipulated that the United States and United Kingdom would never use atomic weapons against
each other, and, most significantly, that they would not use them against a third party "without each
other's consent ™ In the years following the atomic bombings of Japan, however, Truman repeatedly
refused to relinquish his sole authority over nuclear use decisions by entering into any consultation
agreement with allies. The Quebec Agreement was voided with the Atomic Energy Act of 1946, which
effectively terminated all cooperation between the United States and the United Kingdom on nuclear
matters.**

At the outset of the Korean War in 1950, the U.S. Air Force began delivering B-29 bombers to the British
Bomber Command and atomic bomb shells to British bases. Senior British military officials thus felt that
Britain should have a say in how those weapons would be used.”® British Prime Minister Clement Atlee
traveled to Washington to meet with Truman directly on the issue after Truman stated in a November
1950 press conference that there was “active consideration” of nuclear weapons use in Korea.** Atlee
tried during the trip to get a written commitment by Truman that he would consult with the United
Kingdom before considering the use of atomic weapons, but Truman repeatedly refused. Ultimately, he
agreed only to the following broad, noncommittal language:

36 National Security Council, “Staff Study”

37 Perry and Collina, 12.

38 Atrticles of Agreement Governing Collaboration Between The Authorities of the US.A. and the UK. in the Matter of Tube Alloys, US.A-UK.,
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39 US Congress, Atomic Energy Act of 1946.
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41 US Department of State, Foreign Relations of the United States: 1950, Korea, vol. Il (Office of the Historian, 1976), 12611262,
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“The President stated that it was his hope that world conditions would never call for the use of the atomic
bomb. The President told the Prime Minister that it was also his desire to keep the Prime Minister at all
times informed of developments which might bring about a change in the situation.™?

In a since-declassified State Department paper, the Truman administration specifically characterized
its interest in avoiding a consultation agreement with allies as wanting to ensure that “the president’s
freedom to order the use of atomic weapons [emphasis added]” was not “limited.*® The paper
unequivocally presented Truman's nuclear authority as unchecked and unconstrained:

“There is unanimous agreement in this Government that the Presidents authority to order the use
of atomic weapons whenever this action is considered necessary, should be in no way limited by
commitments to others. By statute the power to decide on the use of atomic weapons rests with
the President.™*

Even later when Britain and Canada sought more explicit assurances in 1952 that the United States
would not order nuclear strikes from the bases in their countries without their consent, the Truman
administration agreed only to language that included an escape clause allowing Truman the freedom
to order nuclear strikes unilaterally if he deemed it necessary: “the use of these bases in an emergency
would be a matter of joint decision by His Majesty’s Government and the United States Government in
light of the circumstances prevailing at the time [emphasis added].”*®

President Eisenhower subsequently upheld the precedent set by Truman to refuse any consultation
agreement limiting the presidents freedom to order nuclear use. This, of course, has presented
challenges for alliance management, particularly during periods of heightened security concern. As
new nuclear weapons systems arrived on British territory later in Eisenhower’s presidency and the
Soviet Union successfully launched Sputnik in 1957, British leadership renewed the push for more formal
consultation agreements. Eisenhower agreed eventually to formal agreements between the United
States and United Kingdom that established processes for reaching a joint decision on nuclear use,
enshrined in the "Murphy-Dean agreement” of 1958. Nevertheless, Eisenhower remained committed to
preserving presidential freedom to order nuclear use. Thus, the agreement stipulated that consultation
would depend on the ‘circumstances at the time” and that “every possible step” would be taken to
consult prior to use.”® Similar language was included in guidelines approved by the United States and
NATO allies at the 1962 meeting of the North Atlantic Council. The Athens Guidelines included a U.S. and
British declaration of their intention to consult with the Council on the use of nuclear weapons “if time
permits.4’

42 Burr, "Consultation is Presidential Business.; Communiqué on Truman-Atlee Talks (8 December 1950), accessed via William Burr,
“Consultation is Presidential Business™ (1 July 2005), Electronic Briefing Book no. 159, National Security Archive,

. A declassified April 1951 paper prepared by the State Departments Policy Planning Staff titled, "Circumstances
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Truman-Atlee communiqué to inform the British of developments related to atomic use was “informally extended” to Canada as well.
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The form, scope, and details of consultative agreements with allies have varied over the years to reflect
changing strategic environments and deployments. Nevertheless, successive presidents of the nuclear
age, from John F. Kennedy to Richard Nixon and likely through the present day, have maintained the
foundational position established by Truman that no agreement would be made that would limit the
president’s freedom to employ nuclear weapons in service of the national interest.*®

Trial and Error: How Launch Authority Has Evolved Over Time

“The history of nuclear command and control is the history of discovering that certain measures were
taken, and then we learned that there were second- and third-order effects that were not intended and
required a shift back. Its an incremental, almost trial-and-error kind of approach.”

DR. PETER FEAVER, 2017%

The history of nuclear launch authority and the command and control system it relies on is one of
searching for a system that limits the trade-offs between making it harder to use nuclear weapons and
making nuclear weapons an effective strategic deterrent. For nearly 80 years, the entirety of the nuclear
age, the United States has operated a policy of presidential sole authority over nuclear launch decisions.
The basic premise of the policy — the president retaining ultimate command over whether a nuclear
weapon gets used — has remained constant. Throughout the years, though, presidents have interpreted,
modified, and implemented sole authority in different ways.

Presidents have wielded their authority over nuclear use with varying degrees of strictness. Some
loosened their control via practices like predelegating launch authority to subordinate military
commanders; others tightened the reins on their power. Additionally, the evolution of technology

and introduction of new nuclear capabilities, in combination with changing security contexts and
strategic priorities, have raised new risks and challenges for nuclear decisionmaking that have sparked
modifications to the system. It has been “an incremental, almost trial-and-error kind of approach,” says

Dr. Peter Feaver, a political scientist and former NSC official, to create a system “that doesnt undermine
deterrence and does not create failure modes that would [make] the cure worse than the disease.™® This
begs the obvious question: Have we landed today on the “perfect” system for launch authority, or is there
still room for improvement? Evaluating some of the major moments in this history of trial and error —
cataloguing the unintended consequences and shifting security contexts that have molded the system
over time and ultimately brought us to the one we operate today — may help answer that question.

The earliest interpretation and application of sole authority was extremely broad, placing effectively no
constraints on the president’s power. One explanation for this is the original rationale for sole authority:

Truman wanted to prevent unnecessary devastation caused by a trigger-happy general, and taking full

control over nuclear use was quite an effective way to do so (and, realistically, the only way to do so

48 Ibid.

49 John Mecklin, "Duke’s Peter Feaver on the president and US nuclear command and control,” (30 November 2017), Bulletin of the Atomic
Scientists,

50 Ibid.
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before the existence of locking mechanisms for preventing unauthorized use). Another explanation that
cannot be overlooked is that —— given the newness of nuclear weapons — laws, regulations, and policies
surrounding nuclear authority had simply not yet been created.

Moreover, the United States lacked detailed policies, plans, or doctrine for nuclear employment that
might have placed boundaries, albeit artificial ones, on presidential action. This was in part because

the dominant view held by military strategists from 1945-1947 was that the atomic bomb did not
fundamentally alter war strategy, and there was broad skepticism as to the weapons' significance.®* In
its first nuclear training and employment plan dated 25 July, 1946, the newly established Strategic Air
Command (SAC) noted, “No major strategic threat or requirement [for nuclear use] now exists nor, in the
opinion of our country’s best strategists, will such a requirement exist for the next three to five years.”?
The absence of detailed employment plans remained for the first decades of the nuclear age, and the
broadness of the policies that did exist gave presidents extensive leeway for nuclear decisionmaking. Per
military historian Dr. David Alan Rosenberg, “From 1945 to 1974.. National Security Council (NSC) policies
relating to nuclear weapons were so general as to place virtually no limitations on their use.®®

At first, such limitless authority over nuclear use seemed to work fine. It was effective in preventing
further nuclear use while posing relatively little risk or downside. In a security environment with no
nuclear adversary (prior to the Soviet Union’s first nuclear test explosion in August 1949) and little
strategic requirement for nuclear use, with a nuclear arsenal limited in size and capability,>* andin the
hands of a seemingly stable, levelheaded president who wanted to avoid further nuclear use at all costs,
unconstrained presidential power over nuclear employment decisions presented little concern. But as
U.S. nuclear hegemony disappeared, the security context grew in complexity, and nuclear capabilities
expanded, gaps and “failure modes’” in the system were revealed.

One of the first major alterations to presidential sole authority was the practice of predelegation.”
Declassified documents reveal that during the early decades of the Cold War, presidents gave advance
authority to top military commanders to use nuclear weapons in certain circumstances. The eight
years of Eisenhower’s presidency, 1953-1961, constituted some of the most dangerous of the Cold War.
Eisenhower’s predelegation decisions were made in the context of the Soviet Union's first explosion

of an atomic weapon in 1949, the outbreak of the Korean War in 1950, the Soviets first thermonuclear
explosion in 1953, and the growing concern throughout the 1950s among the U.S. military with the
weakness of U.S. strategic forces and retaliatory capability. In this strategic environment, Eisenhower

51 L. Wainstein, et al., "STUDY S-467: The Evolution of U.S. Strategic Command and Control and Warning, 1945-1972" (June 1975), Institute
for Defense Analyses,

52 Ibid, 83.

53 David Alan Rosenberg, “Constraining Overkill: Contending Approaches to Nuclear Strategy, 1955-1965, (12 July 1994), Naval History and
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). At the same time, SAC was weak. The few nuclear-capable B29s they possessed were not intercontinental, and
their readiness and response time was slow. Reportedly, SAC planned for 40-45 days to mobilize for war at this time. In 1948, the commander
of SAC stated that it would take up to 5 days for a single bomber to take off (Wainstein).
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implemented instructions and plans that put nuclear weapons in a high state of readiness, including
ceding control over some nuclear decisions to military officials.

The rationale for predelegation was based on improving response time in crises. The United States
lacked a command and control system for efficiently communicating nuclear orders from the president
to the forces and early warning capabilities were effectively nonexistent. The only way around these
shortcomings, it seemed, was by giving military commanders the ability to act quickly to use nuclear
weapons in an emergency. At a February 1956 meeting of the NSC regarding national security

policy, Eisenhower raised the importance of military commanders being able to respond rapidly in

crisis situations:

‘[The President] asked that the Council imagine the position of a military commander in the field. His
radar informs him that a flock of enemy bombers is on the point of attacking him. What does the military
commander do in such a contingency? Does he not use every weapon at hand to defend himself and his
forces?™®

On March 15, Eisenhower adopted NSC 5602/1, amended from the base report (NSC 5602) to include an
additional sentence:

‘It is the policy of the United States to integrate nuclear weapons with other weapons in the arsenal of the
United States. Nuclear weapons will be used in general war and in military operations short of general
war as authorized by the President. Such authorization as may be given in advance will be determined by
the President.™®

The first predelegation policy was narrow in scope (Eisenhower approved the "Authorization for the
Expenditure of Atomic Weapons in Air Defense” on April 19, 1956, giving air defense forces permission
to use nuclear weapons to defend against an enemy bomber attack on U.S. territory), but Eisenhower
quickly established additional guidelines to allow for nuclear use in more situations.®”

Declassified documents from this time period illustrate Eisenhower’s grappling with how much authority
over nuclear use he was willing to give up. While on one hand Eisenhower was motivated to disperse
authority over nuclear use in certain cases to facilitate rapid response to Soviet attack, he wanted to
avoid granting too much leeway to military commmanders and thus remained centrally involved in the
process of drafting and reviewing advance authorization instructions. Eisenhower met with senior State
and Defense Department officials to discuss a draft of predelegation instructions on June 30, 1958.

The consequent instructions, which Eisenhower approved in 1959, ultimately allowed certain military
commanders to authorize the use of nuclear weapons in response to major attacks if there was not
sufficient time to communicate with the president or if it was not possible to do so.%8
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Eisenhower’s conflictedness over predelegation is an illustrative example of the trial-and-error history

of nuclear authority. In pursuit of speed given the worsening security situation, Eisenhower granted
significant latitude to military commanders through broad predelegation instructions, but he worried
about the risk of granting them too much liberty to resort to nuclear use. To address this concern, he
included constraints in the guidance, allowing commanders to authorize nuclear use only in response

to major attacks, and only if there was no time or ability to communicate with the president. Even more
iluminating is the journey of predelegation through successive administrations, culminating eventually in
the abandonment of predelegation altogether.

Although President Kennedy let Eisenhower’s predelegation instructions remain in place, senior officials
began raising concerns over the practice. In January 1961, Kennedy’s Special Assistant for National
Security Affairs, McGeorge Bundy, warned Kennedy in a memorandum titled “Policies previously
approved in NSC which need review” that ‘decisions-in-advance,” as he referred to predelegation, “have
created a situation today in which a subordinate commander faced with a substantial Russian military
action could start the thermonuclear holocaust on his own initiative if he could not reach you.®®

According to the National Security Archive’s analysis of declassified documents from the predelegation
era, Presidents Eisenhower and Johnson understood this concern and "sought to avoid giving excessive
leeway to military commanders to prevent their precipitously initiating a devastating U.S.-Soviet nuclear
exchange,” but it was Johnson who significantly rolled back advance authority for nuclear employment.
From 1957 to 1968, standing nuclear use orders, referred to by the codename “Furtherance,” included
instructions to fire "an automatic full nuclear response’ against both the Soviet Union and China in the
event of the death or disappearance of the President in the course of an attack against the United
States.®® Atan October 1968 meeting with top national security advisors, each one of Johnson's
advisors in attendance recommended that the orders be significantly revised “to reduce the inherent
risks involved.”®* Johnson heeded their advice, implementing several changes to Furtherance, including
a policy that instructed commanders to respond to conventional attack with conventional forces only.
Further amendments sought to remove elements of automatic nuclear use — “a perilous element of
inflexibility,” per the National Security Archive — which could too easily lead to all-out nuclear exchange
with the USSR by mistake or miscalculation.®?

Details of predelegation policies are still heavily shrouded in secrecy and classification, but as the Cold
War went on, predelegated authority was reined in further and further until it was eliminated entirely.®®
Former Commander of U.S. Strategic Command (STRATCOM) Gen. C. Robert Kehler characterized the
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reasoning for the drawing back from predelegation throughout the Cold War as a gradual recognition
that “the risks outweighed the benefits®* In other words, the trade-off for speedy response time

— increased risk of catastrophic nuclear use — was too great, so nuclear launch authority was re-
centralized and placed firmly back in the hands of the president.

It should be acknowledged that part of the reason this was possible was due to advancements in
technical capability that allowed for increased readiness, improved command and control, and early
warning. In the late 1940s, for example, “SAC was planning in terms of 40-45 days to go to war. By 1957
the time would be reduced to two hours,” and readiness continued to improve in following years.®®

The Air Force also achieved a “rapid reaction force” with the deployment of solid-fueled Minuteman
intercontinental ballistic missiles (ICBMs) beginning in the late 1950s.¢  Further, organizational
advancements and improved nuclear planning during the 1960s, alongside the adoption of nuclear
deterrence as national strategy, solidified and institutionalized presidential authority through the need for
unambiguous command over nuclear use.®’

Tracing the evolution of presidential authority fromits earliest years through the early Cold War and
after illustrates how the system was reshaped and altered over time as presidents and planners sought
to meet security demands then solve for unacceptable risk when the trade-off between security and
catastrophe became too high. The United States has arrived, decades later, at a complex architecture of
planning, warning, and command, control, and communications (C3) still based at its core on enabling
the president’s ultimate authority over nuclear weapons use, supposedly striking the optimal balance
between effective deterrence and avoiding nuclear disaster.
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I Howdoesit work?
The nuclear launch system today

| “[The launch system] is designed for speed and decisiveness. Its not designed to debate the decision.™®
FORMER CIA DIRECTOR GENERAL MICHAEL HAYDEN

The president of the United States is the only person in the country who can legally order the use of
nuclear weapons. No other U.S. official or military commander can order the launch of even just one

of the nearly four thousand nuclear weapons in the U.S. stockpile without express authorization from
the president, and the president is not legally required to consult with anyone or receive anyone else’s
approval before ordering nuclear use. At any point in time, the president can command the devastating
power of the U.S. nuclear arsenal even if every advisor in the room objects.

Contrary to many media portrayals, however, executing this power is not as simple as the president
pressing a big, red button on the Oval Office desk. Presidential sole authority relies on a system of
policies, procedures, and technologies developed and adapted over decades that, together, provide

the president with the ability to order nuclear use as quickly and efficiently as possible. Understanding
and analyzing the entire enterprise connected to presidential launch authority requires differentiating
between the two types of situations in which a presidential order would be given: as Dr. Peter Feaver puts
it, "scenarios where the military wakes up the president versus scenarios where the president is waking
up the military.®?

Waking Up the President

Although the law since the late 1940s has not limited presidents nuclear authority to cases of retaliation,
presidential sole authority was cemented during the Cold War on the prevailing rationale that the U.S.
president needed to be able to respond rapidly to a surprise nuclear attack from the Soviet Union. The
systems and processes of strategic planning and nuclear command, control, and communications (NC3)
that surround launch authority have thus been crafted for scenarios in which the military is "waking up the
president.” The process leading up to a president’s nuclear launch order in these scenarios is a complex
one including years of planning and preparation to provide the president with strike options.

Planning for the employment of nuclear weapons begins as it ends: with the president. Each new
president decides to either maintain the existing employment guidance issued by a previous president
or toissue new guidance. The formal initiation of creating new nuclear guidance has to come from the
White House, but there are various pathways that might prompt it. One example given by Greg Weaver,
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former deputy director for strategic stability on the Joint Chiefs of Staff Directorate for Strategic Plans
and Policy (J5), is via recommendation by the Secretary of Defense. According to Weaver, following
the publication of the 2018 Nuclear Posture Review (NPR), the Secretary of Defense recommended to
the National Security Advisor that new presidential guidance be created to address the differencesin
the new NPR from the previous one. The NSC typically initiates the process of crafting new presidential
guidance by convening a working group involving staff from the Office of the Secretary of Defense
(OSD), the Joint Staff, the Department of State, and the Department of Energy, to draft the document.”

The Nuclear Weapons Employment Planning Guidance contains the presidents high-level strategic
objectives and requirements for nuclear deterrence; Gen. Kehler described the employment guidance as
the president essentially saying, “If deterrence fails, | want you to do the following things.”* Every strike
option that is available to the president is thus developed to meet the specific set of objectivesin the
document.”? While the guidance document itself is classified, the Pentagon is required by law to submit
an unclassified description of the new employment guidance to Congress, sometimes referred to as the
491 Report, after the section of U.S. Code that requires it.”®

The presidential guidance then informs the Secretary of Defense’s preparation of the Guidance for

the Employment of the Force (GEF), previously known as the Nuclear Weapons Employment Policy
(NUWEP). The GEF is sent to the Chairman of the Joint Chiefs of Staff (CJCS) to inform the development
of more specific mission plans. The GEF includes “the relative priority of the plans, specific force levels,
and supporting resource levels projected to be available for the period of time for which such plans are
to be effective”” This strategic guidance is then used by the CJCS to develop implementation guidance
for combatant commanders via the Joint Strategic Capabilities Plan (JSCP). The JSCP guides the
preparation of nuclear operations plans.™

All of these guidance documents culminate in target and force structure planning. Military planners
follow the established guidance to engage in target selection to assess what adversary locations and
assets should be targeted with nuclear weapons to achieve U.S. objectives. Once targets are selected,
military planners assess which nuclear weapons systems should be delivered to which targets,
considering the yield, range, and accuracy of the weapons systems as well as the size and vulnerability of
the targets.

In force planning, military officials implement the targeting and weapons analyses into operational
plans for employing U.S. nuclear forces, considering various factors like the number, types, yields, and
limitations of the nuclear weapons available.”® Lawyers are involved throughout the planning process
to ensure that any options that will be provided to the president are compliant with the law of armed
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conflict (LOAC). Finally, according to General Kehler, the strike options are approved and briefed to the
president through a process involving the CJCS and the Secretary of Defense and their teams.

The preceding planning effort ultimately yields a set of strike options for the president to choose from
during a crisis, laid out in the "Black Book,” which is kept near the president at all times. STRATCOM
planners then regularly engage in plan maintenance to ensure the strike options are always in ready-to-
use status. “It's not like you develop a concept plan and put it on the shelf explains General Kehler. “That
machine is turning all the time.” According to Weaver, this regular maintenance involves updating the
plans based on changes to the target set. Weaver gave an example using Russian ICBM silos: If one of
the options in the black book was to target Russian silos, and Russia dismantles some silos in accordance
with an arms control agreement, the strike plan would be adjusted to remove those targets. Conversely,
new targets may be added to the existing plan if Russia were to build new silos.

In partnership with the extensive planning process, a complex architecture of warning, tracking, and
communications systems supports the president’s nuclear decision authority by enabling him to
authorize — and command centers to execute — nuclear use as quickly and efficiently as possible.

The first step in a crisis scenario in which the military would wake up the president is early warning.

The United States operates a series of satellites, radars, and ground systems that together can detect

and track incoming attacks. If an adversary launches ballistic missiles from anywhere on the globe,

U.S. satellites orbiting the Earth would detect the launch almost instantaneously. The U.S. Space Force
operates the Space-Based
Infrared System (SBIRS), a
constellation of satellites
and ground sensors that
provide a continuous
view of the entire Earth's
surface.”® The satellites
carry infrared sensors
which detect the massive
heat plumes emitted by the
large ballistic missile rocket
engines during launch.
Upon spotting the heat
signatures, the satellites
instantly transfer data to
ground-based systems for
processing. The ground
stations immediately send
the information to North

FIGURE 2. IMAGE RELEASED BY THE GEORGE W. BUSH PRESIDENTIAL LIBRARY OF MIL American Aerospace
ITARY AIDE GEOFF GAGNIER CARRYING THE NUCLEAR FOOTBALL, 28 NOVEMBER 2006. Defense Command
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(NORAD) in Colorado Springs, U.S. Strategic Command (STRATCOM) in Omaha, and the National Military
Command Center (NMCC) at the Pentagon.””

One of eleven combatant commands within the DOD, STRATCOM is responsible for the country’s
nuclear mission, including strategic nuclear deterrence, nuclear strike operations, and NC3. STRATCOM
is integrated into the NC3 system through its Global Operations Center (GOC), through which the
STRATCOM commander exercises command and control of U.S. strategic forces and monitors

world events.”® The NMCC is the primary command facility of the NC3 system. It is a command and
communication center housed in the Pentagon that is responsible for monitoring and receiving warning
of strategic nuclear activity and generating launch orders — Emergency Action Messages (EAMs) — to
ICBM launch control centers, nuclear ballistic missile submarines (SSBNs), and other relevant commands
when ordered by the president. If either of these fixed command centers are destroyed or otherwise
inoperable during a crisis, NC3 operations can transfer to one of two survivable command centers: the
National Airborne Operations Center (NAOC) aboard the E-4B Nightwatch (the “Doomsday Plang™) or
the the E-6B Take Charge and Move Out (TACAMO)/Airborne Command Post.”® NAOC aircraft are
deployed to random basing locations to ensure survivability, and there is always a NAOC aircraft ready to
launch within minutes. As NAOCs are like a backup to the NMCC, the E-6B TACAMO is a backup to the
GOC. The aircraft is able to launch Minuteman Il ICBMs in the event that the land-based launch control
facilities are incapacitated; additionally, it can transmit a president’s nuclear launch order to ICBM or
SLBM (submarine-launched ballistic missile) launch crews or bombers.&°

Shortly after detecting a launch event that appears to be heading toward the United States, early-
warning teams at STRATCOM and NORAD, an aerospace warning organization for the joint defense

of the United States and Canada, report the launch information to their commanders and present an
initial confidence assessment of an incoming ballistic missile attack based on the available data.?* If the
teams’ confidence level is high enough, if their threat assessment is supported by additional intelligence
information, and especially if the United States is already involved in a crisis or hostility with an adversary,
the president would likely be notified. Thus, a president could be notified of a potential incoming missile
attack just minutes after the missiles have launched.

Some accounts by people with experience in the nuclear command and control process say that the
notification could be as informal as a direct call to the president’s cell phone; according to General
Kehler and Greg Weaver, however, there is a formalized process for notifying the president.?? Inan early
warning situation, explains Kehler, there is a ‘graduated set of activities that occur from the bottom up.”
First, advisors are brought in to try to confirm what is happening based on the early warning information
and any available intelligence, then increasingly more senior people are brought in until, eventually,

if necessary, the president is added to the conference. That being said, how quickly the conference
escalates to the point of adding in the president depends on the time constraint of the situation. In
amassive, bolt-from-the-blue attack scenario, the STRATCOM commander or Deputy Director of
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Operations (DDO) in charge of the NMCC would likely pull in the president immediately. Apart from that
scenario, communications would likely escalate first to senior officials like the Secretary of Defense and/
or Chairman of the Joint Chiefs of Staff, who would then ask for the president to be brought into the
conversation if necessary. According to Weaver, the notification itself follows a formalized procedure: the
NMCC contacts the White House Military Office (WHMO), who gets the president and connects him to
the secure communications channel.

Upon notification of the incoming threat, the president would likely be ushered to a secure location.
Depending on the president’s whereabouts at the time of the notification and the estimated impact
location of the incoming attack, he could be taken to various locations, including the secure bunker below
the White House known as the Presidential Emergency Operations Center (PEOC), the conference room
aboard Air Force One, aboard Marine One, or even simply his presidential motorcade, all of which have
communications equipment.®®

Military and civilian advisors would join the emergency conference to provide details on the situation
and advise the president on his options. The STRATCOM commander would likely brief the president
on the strike options, and other military officials like the Secretary of Defense and CJCS would provide
additional input if solicited. In such an emergency situation, however, any of the president’s top advisors
could be unreachable or otherwise unable to join the emergency conference, and, of course, the
president could choose not to solicit or heed their advice.

The U.S. military operates a network of five ground-based radar sites under the Solid State Phased Array
Radar Systems (SSPARS) program that provide mid-flight missile warning and space surveillance.®*

The radar systems — located in Greenland, the United Kingdom, Alaska, California, and Massachusetts
— detect ICBMs mid-flight and provide Integrated Tactical Warning/Attack Assessment (ITW/AA) by
confirming detection of ballistic missiles that may be headed toward the United States and providing
real-time tracking data of ballistic missiles in-flight to estimate launch and impact points.®® The ITW/

AA process integrates and compares data from two independent sources relying on different physical
principles (e.g.. ground radars and infrared satellites) to provide early warning teams a clearer operational
understanding and most credible threat assessment possible.t® With a detection range of 3,000 miles,
the SSPARS radars could identify midcourse ICBMs approximately 10 minutes after launch, but the exact
time of detection depends on the missiles launch point of origin.?’

The DOD's Missile Defense Agency also operates the Sea-Based X-Band (SBX) Radar, which “‘obtain[s]
missile tracking information while an incoming threat missile is in flight, discriminates between the hostile
missile warhead and any countermeasures, and provides that data to interceptor missiles so they can
successfully intercept and destroy the threat missile before it can reach its target.”®® The SBX radar is
mounted on a mobile, semi-submersible platform currently deployed in the Pacific Ocean to monitor

for North Korean ICBM launches.?? These systems can provide the president with a higher-confidence
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threat assessment, but under the severe time pressure of a potential incoming missile alert, the
president may decide to launch a nuclear attack on warning before ground systems are able to provide
more information.

There is a difference between the emergency conference of advisors and officials that convenes when a
potential incoming attack is detected and the formal conference convened to select, communicate and
authenticate a president’s nuclear launch order, which is formally called a nuclear decision conference.
An emergency conference would likely transition to a formal decision conference only once it becomes
apparent that the conversation could imminently result in a nuclear launch order. During the emergency
conference, advisors and officials may discuss what to do and how to respond to the threat, but as soon
as the president wants to discuss nuclear strike options, they would initiate a formal decision conference.
The nuclear decision conference would be initiated and managed by the DDO at the NMCC.°

Wherever the president goes, he is shadowed at all times by an active duty military officer carrying

an approximately 40-pound, aluminum-plated, leather briefcase known as the “Nuclear Football” The
football serves as a portable doomsday machine, allowing the president to order the launch of nuclear
weapons at any time from any location. The football is carried on a rotating basis by military aides who
are specially selected, trained, and certified for the role. The aides are typically at the O-4 level (majorsin
the Army, Air Force, and Marine Corps and lieutenant commanders in the Navy and Coast Guard) but are
occasionally O-5s (Lieutenant colonels and commanders).®*

Contained within the emergency satchel is everything the president needs to make a launch order,
including the “black book™ of preplanned strike options. The black book originally comprised a heavy

set of war plans, but after President Jimmy Carter complained that its contents were too dense and
complicated for making speedy decisions, it was simplified into a simpler set of attack options for the
president to choose from. The sanitized list of options was likened by a former military aide to President
Clinton to a "Denny’s breakfast menu.’92 The president is not obligated, however, to select from the
strike options in the black book. It is, of course, an option for the president to do nothing — to wait for

the incoming attack to land before deciding what to do in response. But what happens if the president
wants to order a nuclear strike but doesnt like any of the preplanned options, or if none of the preplanned
options are appropriate for the scenario? There is a plan for that, too, and it's called "adaptive planning’

STRATCOM maintains the ability to adaptively plan new strike options at the request of the president
during a crisis. Regarding his experience with adaptive planning while STRATCOM commander, General
Kehler explained:

‘Occasionally, | would get my staff together and we would do a tabletop [exercise] on a scenario that
wasn't anywhere in our planning guidance. The idea behind that wasn' to pose a question, What happens
if Martians land?’ It was to get people thinking about how you deal with surprise... Even though it was a
decade prior, [the 9/11 attack] still sticks with me. People said it was a failure of imagination. | agree. It was
a failure of imagination, but it was also, | think, a comfort in planning for things that we thought were going
to happen as opposed to planning for things that actually happen. So itisn't that youre ever going to get it
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right; | don't think you will. But what you have to train yourself to do is react when you didn't get it right, or
when something happens that you didn't anticipate.”

That said, adaptive planning is limited by time. STRATCOM planners can adaptively build a new strike
option involving a low number of weapons relatively quickly, according to those with experience in the
planning process. But in a crisis, time would not permit the development of large strikes requiring, say,
hundreds of weapons for entirely new objectives. One reason is because adapted plans still undergo
legal review, albeit expedited. New plans developed during a crisis would be reviewed by lawyers and
planning teams at STRATCOM, OSD, and the Joint Staff before being presented to the president for
execution.®® According to General Kehler, there has been an effort at STRATCOM over the decades to
reduce the amount of time adaptive planning requires.

Alongside the strike menu, the Football holds secure communications equipment that allows the
president to communicate with the nuclear commmand center to relay the order. The president must
verify his identity to the command center (likely the NMCC) using the “biscuit” The biscuit is reportedly
a plastic, index-size card, inscribed upon which is a random code generated daily by a code machine at
the National Security Agency. It is a common misconception that the president holds “the nuclear codes’”
The code held by the president is simply used to confirm that he is, in fact, the president of the United
States and therefore has the authority to order nuclear strikes. The biscuit can be carried within the
Nuclear Football, but some presidents elect to carry it on their person.?* Once the president’s identity is
confirmed and he relays his launch order, the NMCC converts the order into an encrypted format called
an Emergency Action Message (EAM) for broadcast to launch crews. The EAMis reportedly only about
150 characters long and includes the chosen strike plan, time to launch, special authentication codes,
and codes to unlock the missiles and warheads and enable launch.®®

The NMCC could execute these steps to transmit the launch order in just one minute from the time the
president communicates his order. Launch crews would receive the order within seconds and open
locked safes containing a Sealed Authenticator System (SAS) card — similar to the president’s biscuit —
containing codes that they would compare with the authentication codes from the launch order to verify
its authenticity.

For SLBMSs, the captain of the SSBN and his executive officer would open a safe to retrieve the “fire-
control” key required to launch the missiles. SLBM launch reportedly requires participation of four
individuals: the captain, the navigation officer, the missile officer, and the launch control officer.”® SLBMs
would be ready for launch about 15 minutes after the order is received.

The launch of ICBMs relies on a voting system of launch crews. There are five launch crews per squadron
of 50 missiles, and each crew is made up of two officers. Each individual crew would receive and
authenticate the launch order then enter the strike plan number into their launch computers to target the
missiles according to the plan.?” The crews would unlock the missiles using codes provided in the EAM,
and, at the designated time of launch, simultaneously turn launch keys obtained from a safe to “vote” to
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launch. Out of the five launch crews per squadron, just two votes are needed to launch the missiles. In
other words, even if six launch officers refused to carry out the order, the launch would commence.®®
ICBMs could fire in as little as two minutes after receiving a launch order.?® Once fired, ICBMs and
SLBMs cannot be disarmed or recalled.

From the time that a president is notified of a potential incoming attack, experts estimate that he would
have less than ten minutes to consider his options and make a decision before the ability to respond at all
was at risk.*%°

Waking Up the Military

“You can't just start a nuclear war because you feel like it if youre the President of the United States.”
GREG WEAVER

The declaratory policy of the United States is that nuclear weapons employment will only be considered
“in extreme circumstances to defend the vital interests of the United States or its Allies and partners.*%*

If the military is waking up the president, so to speak, the initial ‘extreme circumstance’ criteria has almost
certainly been met. But the president’s power over nuclear launch decisions is not limited to cases of
anincoming or realized attack on the United States. The president retains the authority to order the

first use of nuclear weapons as long as certain conditions and criteria are met. Determining whether

such conditions have been met, however, is not always simple. To understand the process for executing
presidential orders for nuclear first-use, we must first understand the applicable and most likely
scenarios. To do so, we can differentiate between first-use during wartime and peacetime.

If the United States is already involved in a declared war, the president’s authority is clear. As
Commander-in-Chief, the president holds the power to order any action with U.S. military force —
including nuclear weapons — as long as it is legal under the law of armed conflict. A declared war would
also more easily meet the domestic standards of extreme circumstance and vital national interest laid
outin U.S. declaratory policy. That being said, being in a declared war does not automatically grant the
president the legal authority to order any first-use nuclear strike. The strike would still have to meet the
LOAC standards of necessity, distinction, and proportionality and the national policy of taking place
during extreme circumstances when vital national or allied interests are at stake.

Absent a declared war, there’s considerable legal ambiguity over the limitations of the president’s
authority to order nuclear first-use (For further legal discussion, see Chapter Ill). The most likely scenarios
in which a president might “wake up the military” and initiate a conversation on nuclear use, argues Kehler,
are "we are in a crisis of some kind with a nuclear adversary, or we are in a regional conflict with a nuclear
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adversary, or we are in a regional conflict that has grown beyond where anybody thought it was going to
go and we are considering using nuclear weapons.*?? In these circumstances, there already exists what
Kehler calls an “entering argument” to be considering nuclear use.

But the question that many Americans raise concerning presidential sole authority is: Could an irrational
or unstable president wake up one day and decide to start a nuclear war? Multiple senior officials with
experience in the nuclear launch system say no. “l think that is the most unlikely of the most unlikely
scenarios,” General Kehler said.*®® “You can'tjust start a nuclear war because you feel like it if youre the
President of the United States.” Greg Weaver assured.’®* Legally, the president could not just “[go] nuts
on any given Thursday™%® and decide to order a nuclear strike absent an imminent or realized threat. But
could he logistically”? Fortunately, the system is safeguarded against such an occurrence.

If the president, unprompted, contacted a command center to make a launch order, the process would,
according to General Kehler, look very similar. If the president wanted to order a nuclear launch absent
an imminent attack on the United States or some other crisis situation, he would still have to convey the
order to a nuclear command center like the NMCC, which would have to go through the same steps
outlined in Section A to execute the launch order. A crucial difference between the two launch scenarios,
however, is time.

There is no time constraint in a situation where the president is waking up the military to order a nuclear
strike, contrary to the time pressure present if an attack against the United States is imminent. Thus,

the NMCC can — and, according to General Kehler, likely would — take the time to ask the president
questions in response to his order and engage appropriate processes like initiating an emergency
conference with top officials and advisors. As Dr. Peter Feaver testified to the Senate Foreign Relations
Committee in 2017, *[The president] would require lots of people cooperating with him to make the strike
happen, and they would be asking questions that would slow down that process. %

Imagining himself in such a scenario as commander of STRATCOM, General Kehler explained the
questions he would ask:

"My initial filter here for distinction, proportionality and necessity was going to be, is this extreme
circumstances and are vital national interests involved? If the case there was no, then that was cause
to pause and make sure that we were then having a conversation with the commander-in-chief about
whats happening. My first conversation before | joined that would've been a conversation with my own
ops center: Whats going on here? Why am | being awakened by the president asking about nuclear
weapons? ™o’

The goal of these questions, explains Kehler, would be to see if there was an entering argument to be
having a conversation about nuclear strike options. “If there's an entering argument here that is clear
about why were even talking about nuclear weapons, then we have ways to make that happen for the
president.” If there isn't, it is the responsibility of whoever receives the president’s order "to raise [their]
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hand and not say 'ho, but to say, 'we need more information. Mr. President, we need to understand better
what's happening here and why we are having this conversation.”*% |f the president calls, say, the
NMCC, and says he wants to use nuclear weapons, it is the obligation of those working at the command
center, particularly the flag officer in charge, to ask questions, engage proper procedure by convening

a conference of other experts and advisors, and, ultimately, refuse to carry out an illegal order, which
military servicemembers are legally obligated to do.
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Il What’s theissue?
Shortcomings, risks and vulnerabilities of the current system

“We had many contingency plans for responding to a nuclear attack. But everything would happen so fast
that | wondered how much planning or reason could be applied in such a crisis.. Six minutes to decide how
to respond to a blijp on a radar scope and decide whether to unleash Armageddon! How could anyone
apply reason at a time like that?”

PRESIDENT RONALD REAGAN*%

As weve discussed, today’s system for nuclear launch in the United States is the culmination of decades
of trial and error. In reviewing the ins and outs of the system, it is clear that officials and planners have
attempted to prevent failure modes through procedures, trainings, and other safeguards. Nevertheless,
the system is not without vulnerabilities and shortcomings, and it is crucial to understand the ways in

which it can go wrong and what new challenges may be posed by emerging threats.

Uncertainty and Emerging Threats

The first and perhaps most damning vulnerability in the launch system is the impossibility of certainty in
early warning. “You can have very, very high confidence that the warning youre seeing is real,” says Greg
Weaver, but “there is almost no such thing as absolute certainty.*°

False warnings of nuclear attack have occurred on numerous occasions in the United States. While

most occurred during the Cold War and the warning technology and communication system have since
evolved, the current system is still fallible to technical and human error. As recently as 2018, an employee
of Hawaii's Emergency Management Agency pushed the wrong button, resulting in an emergency
broadcast on television, radio, and to Hawaiian residents mobile phones that read, “Ballistic missile threat
inbound to Hawaii. Seek immediate shelter. This is not a drill.”*** It took the agency 18 minutes to correct
the alert via email and 38 minutes to send a text message dispelling the alert.**? While in this scenario
the military confirmed that they had not detected a missile threat, it demonstrates the possibility for
human error or technical glitch to disrupt the system. Additionally, it raises the question: what may have
happened if such a mistake took place during a crisis, a period of heightened tension or conventional
conflict with a nuclear adversary? Would everyone assume for 18 or 38 minutes that the alert was a
mistake, or would they wonder if the adversary somehow disrupted the early warning system through
cyber attack?

As cyber capbilities continue to advance around the globe, they pose a serious potential threat to U.S.
early warning and NC3. There are safeguards within the existing system to protect it against cyber
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threats, but they are not impenetrable, and as people continue to innovate new cyber capabilities,
unknown vulnerabilities in the system will likely emerge. Additionally, as NC3 in the United States is
modernized, it will become more vulnerable to cyber threats. Legacy NC3 was largely invulnerable to
cyberattack due to not being connected to the internet, but as NC3 and nuclear systems are upgraded
to modern cyber standards, cyber vulnerability will grow.*** Furthermore, added uncertainties in early
warning and NC3 will emerge as countries develop new disruptive technologies and capabilities.

For example, as countries pursue dual-capable missile systems, early warning systems will have no

way of discriminating between missiles carrying nuclear warheads and missiles carrying conventional
warheads. One might argue that a nuclear-armed country likely would not hide the fact that they

were launching a conventional weapon for fear of nuclear retaliation, but such an argument rests on a
belief that leaders always make rational decisions, or that mistakes never happen. Another concerning
technology that some nuclear-armed countries are developing is hypersonic glide vehicles (HGVs).
Missiles armed with ballistic reentry vehicles have a predictable trajectory, allowing early warning
teams and systems to anticipate the missile’s flight path and impact area. HGVs, on the other hand, can
maneuver and change course after they release from the rocket booster.*** This capability would mean
that early warning teams would likely be unable to predict the targets of launched missiles. Again, the
logical or rational course of action if such a launch were detected would likely be to wait and verify
where the missiles strike, but a leader may be tempted to act based on the worst-case scenario or make
dangerous assumptions, particularly during a crisis or conflict with the country from which the launch
was detected. Moreover, individual leaders cannot be relied upon in perpetuity to always make the most
rational choice under pressure.

Finally, in 2024, U.S. lawmakers raised alarm over intelligence that indicated Russia’s development of
anuclear anti-satellite weapon.*** Satellites play an integral role in U.S. early warning and NC3; the
emergence of anti-satellite capabilities introduces significant uncertainty and instability into the nuclear
launch command system by threatening the systems that enable clarity and confidence in threat
assessment and secure, efficient communications.

It would be impossible to think through every "what if” scenario and to predict every single threat,
current and future, to the nuclear launch enterprise, which is itself a major problem. We will never know
every single way in which the system could fail or be compromised. It will be impossible to plug every
hole, so to speak, to account for every failure mode. When it comes to nuclear weapons, even just one
unforeseen “leak” in the system can be catastrophic.

Such unknowns and uncertainties are particularly risky in a system designed to enable the president to
make a decision quickly, based on incomplete information. The modern launch system still functions as
it was set up to function during the Cold War, when it was believed that the most effective way to deter
amassive surprise attack from the Soviet Union was to convince them that the U.S. president could
respond in kind before their attack landed. The entire logistical system supporting a president’s nuclear
launch decision enables such rapid response, but it's further enabled by accompanying policies and
postures like first-use and launch-on-warning (LOW). “American nuclear policy is ‘structured to drive the
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president invariably toward a decision to launch under attack,” write William Perry and Tom Collina in

The Button. “Current U.S. policy—the option to shoot first, with weapons on high alert, under pressure to
launch on warning of attack or lose weapons on the ground—could force the president into a dangerous
corner’*'® Indeed, one could argue that the sitting-duck vulnerability of ICBMs in the United States
invites a devastating strike on U.S. soil, and creates a predicament in which the only way to preserve them
in the event of an incoming attack is to launch them. This posture reinforces a use-it-or-lose-it mindset
that may predispose the president to launch, a decision that cant be reversed once ICBMs take off, which
can happen as soon as just two minutes after the order is made due to their high-alert status.**”

Humans, Legality, and the Danger of Ambiguity

‘I don't think that we should be trusting the generals to be a check on the President. | don't think we should
be trusting a set of protocols to be protecting the American people from having a nuclear war launched
on their behalf”

SENATOR ED MARKEY, 2017

To the credit of NC3 and nuclear security architects, the U.S. nuclear launch system is safeguarded
strongly against accidental or unauthorized nuclear use. Through measures like locking mechanisms on
weapons; requiring simultaneous, multi-person key turning to carry out launches; SAS codes for identity
verification and access; and more, the possibility of nuclear weapons launching unintentionally, absent an
order from the president, is extremely low. Preventing the illegal use of nuclear weapons, however, or the
use of nuclear weapons based on miscalculation or misunderstanding, or the use of nuclear weapons in
contravention of the national interest, or any nuclear weapons use that is not absolutely necessary, relies
on humans, their adherence to proper protocol and the law, and their willingness to stand firm against the
president’s wishes if necessary.

In 1974, President Nixon's Secretary of Defense, James Schlesinger, became so concerned by Nixon's
erratic and unstable behavior that he instructed military officials to come to himself or Secretary of
State Henry Kissinger for approval if Nixon gave them a nuclear launch order.**? In 2020 and early 2021,
reacting to concerns over outgoing President Trump's behavior, particularly following the January 6,
2021, attack on the Capitol, then-CJCS Gen. Mark Milley called his Chinese counterpart to provide
reassurance that the United States was not planning a nuclear attack and advised U.S. military officials
involved in the nuclear command and control system to call him in the event of a nuclear order from the
president.*?® One might be reassured by the presence of seemingly rational, level-headed people in
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senior positions around the president, but in both of these examples, subordinates in the launch chain
would not have been obligated to follow Schlesinger or Milley's orders, and, depending on the scenario,
there may have been little legally or logistically they could have done to stop a nuclear order from the
president even once they were alerted of it. Most importantly, as Betts and Waxman argue in The Lawfare
Institute, "A solution that requires military disobedience without clear legal backing is both unreliable and
fraught with bad constitutional and policy implications.™2

The U.S. Uniform Code of Military Justice (UCMJ) — the foundation of the U.S. military justice system

— obligates military servicemembers to obey legal orders and disobey illegal orders. The punishment
for disobeying legal orders ranges from dishonorable discharge, forfeiture of pay, and up to five years

of confinement if done during peacetime, up to death if done during wartime. At the same time,
servicemembers are legally bound to disobey illegal orders.*?? This may provide some reassurance —
indeed, acommon refrain in response to expressions of fear over the president’s power assures that the
president cant just do whatever he wants. If the president tried to give an unlawful nuclear launch order,
we need not worry, because subordinates in the chain of command would disobey it. While it is true that
the military would be obligated to refuse an unlawful order from the president, and that they are trained
in LOAC in order to make that determination, the only people who would be in the position to do so
would be those at the command center to which the president communicates his order, and likely the
STRATCOM commander.

Once a nuclear launch order is disseminated to the forces from the command center and STRATCOM,
subordinates in the chain of command — especially missile launch officers sitting deep in underground
bunkers — will have effectively no context about the order, particularly why it was issued or whether

itis in response to anincoming attack against the United States. Therefore, they will have no basis for
determining whether the order is lawful or not. Moreover, as Dr. Feaver explained in his Senate testimony,
“There is a presumption that the orders that come through the chain of commmand and from competent
authority are legal.*?® The most subordinate members of the chain of command have to trust that their
superiors did their jobs properly. Because of this, preventing the execution of an unlawful nuclear order
from the president relies on the senior officers at the command center and the STRATCOM commander,
who would be tapped into the early warning system and thus would have enough information to question
the order. According to Kehler, it is their responsibility to ask questions and engage other senior officials
and advisors, and it is their legal obligation to refuse an order that would be illegal. “I cant imagine that
they would just say, "You got it, boss,” said Kehler regarding the possibility of these officers carrying

out anillegal order from the president. “| can't imagine it. Now, is it possible? | dont know. | guessit is,
theoretically. | think it's implausible.*?* The chances of the president being able to carry out anillegal
nuclear launch order on a random day, absent extreme circumstances, are thus very low. But it is possible,
because preventing it relies on humans, and even highly trained, senior military officers are fallible.

Although the conversation around presidential nuclear launch authority tends to focus on such a scenario
of an unstable president ordering nuclear use unprompted on a random day (which is certainly an
important scenario, even if unlikely, for defense officials and the American public to think about), greater
concern should be placed on the president’s ability to act erratically during a war or other national
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security crisis. "I'm not very worried that there would be an unauthorized launch because the president
went crazy,” Weaver said. "Now, what you dont have much protection against is the president being
erraticina war’*?5 In wartime, the president’'s Constitutionally-granted authority as commander-in-chief
gives him significant leeway to order the use of U.S. military force in the manner he deems necessary

to achieve U.S. objectives. Wartime also expands the ability to argue that a nuclear strike complies with
LOAC. Weaver presents an example to explain this:

“You can go pretty far without overdoing it and still be legal [if] the objective is to prevent horrific civil
damage on the United States. If you can show that, If | execute this option.. Il kill 7 million Russian
civilians, but I'll save 170 million American civilians,” thats proportionate. That amount of civilian damage to
Russia is proportionate to the objective. Now; you have to demonstrate to the lawyer that the option will
actually have that effect. You can't just say itll save 170 million Americans, you have to demonstrate it.™?°

Weaver's final thought introduces an important point about who, exactly, has to accept the legal
justification in order for a nuclear order to be carried out. The president doesn't have to get a nuclear
order approved in the moment by lawyers at the International Criminal Court or the International Court of
Justice, or by the U.S. Supreme Court, or by any Judge Advocate General (JAG). The legality of a nuclear
strike may, of course, be challenged by the ICC, ICJ, UN Security Council, or other entity after the fact,
but in practice, nuclear launch orders have only to pass the legal scrutiny of the officers in the chain of
command, who are not lawyers themselves. Lawyers at the DOD, Joint Staff, or STRATCOM would
almost certainly provide their legal opinion, and military officers are trained in LOAC to aid such decisions,
but it is worth noting that while legal protections against nuclear use are strong, they are not airtight.
Legal protections are limited by nature of their enforceability only after the fact. The weakness of law as
a safeguard against the presidents nuclear authority is further characterized by its varying interpretability:;
there exists an entire scholarship dedicated to interpreting Constitutional law and LOAC in relation to
nuclear weapons use and debating the legality of various nuclear use scenarios.*?” Brad Clark, a retired
Army Reserve Judge Advocate and former principal director for Nuclear and Missile Defense Policy in
OSD, aptly conveys the issue in discussing the legality of nuclear reprisal under international law: “To be
sure, whether an attack is lawful or not for reprisal purposes may be in the eye of the beholder.*28

The Fragility of Norms

Over the decades, the nuclear launch enterprise has evolved and adapted to account for new threats
and vulnerabilities. It has held firm even through intense crises of the Cold War and arguably unstable or
erratic presidents. One constant it has had throughout this time is a functioning democracy that values

125 Weaver.
126 Ibid.
127 For example: John M.A. DiPippa, “Nuclear Weapons, the War Powers, and the Constitution: Mutually Assured Destruction?”in the South
Carolina Law Review, Vol. 71, Issue 4 (September 2019),
: David M. Corwin, “The Legality of Nuclear Arms Under International Law, Penn State
International Law Review, Vol. 5, Issue 2 (1987). :
Christopher Vail, “The Legality of Nuclear Weapons for Use and Deterrence.” Georgetown Journal of International Law, Vol. 48 (2017),

:Newell L. Highsmith, “On the Legality of Nuclear Deterrence,” Lawrence Livermore National Laboratory,
Center for Global Security Research, Papers on Global Security No. 6 (April 2019),

128

33



and respects systems and laws. How fragile is the current system in the face of domestic instability?
Of an administration that chooses to ignore or consciously dismantle procedures, norms, systems, and
safeguards put in place by the administrations before it?

“Our divisive political environment has raised new doubts about the effectiveness of all our branches

of government to wield the power they possess responsibly.” said Dr. Feaver in his Senate testimony.*??
Following the 2020 presidential election, Donald Trump engaged in a premeditated strategy to
challenge the election results, taking to social media and state and Federal courts with charges of
fraudulent voting activity. Trump continuously invoked the Constitution incorrectly, convincing his
supporters that the country and its democracy was under attack, ultimately inciting a violent attack on
the nation's Capitol on January 6, 2021 when then-Vice President Mike Pence refused Trump's demands
to not count some of the Electoral College votes.**® On his first day back in office on January 20, 2025,
President Trump granted pardons to the approximately 1,500 defendants involved in the January 6, 2021
attack, referring to them as “patriots.’*%!

More recently, President Trump federalized and deployed 2,000 California National Guard forces to Los
Angeles, along with 700 Marines, in response to protests over the administration's immigration raids.**2
The legality of these orders is still being determined in the courts, but it reveals a continued effort by
the current president to push legal boundaries and precedent. Similarly, on August 11, 2025, President
Trump declared a ‘crime emergency” in Washington DC, invoking the Home Rule Act to federalize DC’s
police force and deploy National Guard to the city.**®* DC's Attorney General filed a lawsuit on August
15 to block the federal takeover of DC’s police force, arguing that the move is an unlawful abuse of the
administrations limited authority under the Home Rule Act.***

Beyond law enforcement, the Trump administration has engaged in numerous unlawful actions and
actions that seek to dismantle government agencies and processes, from the firing of countless federal
employees including federal prosecutors and inspectors general, to allowing Elon Musk and DOGE

staff to access sensitive data on millions of Americans, to the initiation of plans to gut entire units of the
Department of Justice.*®® Fortunately, as far as we know, none of these actions have directly impacted
the nuclear launch system, but they raise a serious concern. Does the current system and the safeguards
built into it rely on norms and procedures that could be too easily dismantled by an administration that
wanted to? Or on laws that could be too easily challenged or ignored? Does the current systemrely on a
stable, functioning democracy, and if so, what happens if the United States can no longer be considered
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IV Canwe solveit?
A discussion of policy approaches

Experts and lawmakers have put forward several proposals for altering nuclear launch authority in the
United States to prevent a president from being able to use nuclear weapons in contravention of the
national interest; notably, however, each proposal seeks to address a different issue or risk area of the
current system that supports sole authority. A central challenge to solving the problem of sole authority
is that expert opinions vary on what problem needs to be solved. Moreover, a review of some proposed
solutions makes clear that they come with tradeoffs that raise difficult considerations for decisionmakers.

In January 2025, Senator Ed Markey and Rep. Ted Lieu reintroduced the “Restricting First Use of

Nuclear Weapons Act,” legislation that would require the president to receive congressional approval to
launch a nuclear first strike.**® This proposal by Markey and Lieu rests on the argument that launching

a nuclear weapon first is "an obvious act of war” and thus should require congressional approval.*®’

Such legislation would certainly limit the president’s ability to start a nuclear war, but it presents some
legislative difficulties. While distinguishing between first use and retaliatory use seems quite simple,
scholars and lawmakers have debated the legal gray zone of the president’s war powers for decades,
and the existence of such gray zones presents significant uncertainty for legal applications. Additionally,
this proposal fails to account for situations in which the United States is already in a war and the president
feels nuclear use is necessary to achieve some objective, or for the behavioral pattern of U.S. presidents
to carry out military operations absent congressional approval or a formal declaration of war. On the
former point, it could present serious Constitutional problems to propose limiting the president’s
authority as commander-in-chief to employ U.S. forces during wartime.

Rep. Scott Peters introduced the “Nuclear First Strike Security Act of 2025” in May, which would require
the Secretary of Defense to certify to Congress the validity and legality of any nuclear first strike

order from the president.*® A similar proposal by national security experts Richard Betts and Matthew
Waxman calls for requiring certifications from the Secretary of Defense (or designee) that a president’s
order is valid as well as from the Attorney General (or designee) that itis legal, but the requirements
would not apply “‘under conditions of enemy attack.**° Although these proposals attempt to solve for
the possibility of a president issuing an illegal nuclear order, they raise new challenges that must be
considered. First, such proposals would necessarily introduce a legal dispute to determine whether
the appropriate conditions have been met for their applicability. How will Congress or the Pentagon
determine whether there exist ‘conditions of enemy attack,” or what the threshold is between first use
of nuclear weapons and nuclear use under imminent attack? Such deliberation could lengthen the
authorization process in a way that undermines deterrence or causes confusion in the chain of command.
Additionally, providing unelected officials what would, in practice, amount to veto power over the
presidents decision is Constitutionally and democratically problematic.
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There are numerous shortcomings with legislative solutions to the issues raised by presidential sole
authority, but primarily, sole authority is not a black-and-white issue, and thus cannot be solved through
black-and-white solutions. When asked during a Senate hearing on nuclear launch authority whether he
could “imagine a policy that would both limit the presidents authority to use nuclear weapons and, at
the same time, not weaken the deterrence value of our nuclear arsenal,” Brian McKeon, U.S. attorney and
former acting Under Secretary for Policy at DOD, answered: “| think hard cases make bad law.*4°

Other proposals similarly present dilemmas. Some experts, like William Perry and Tom Collina,
recommend taking ICBMs off alert and ending the option to launch on warning.*** These rapid response
postures, they argue, predispose a president to launch nuclear weapons before an attack can be
confirmed. Removing the capability of ICBMs to launch within mere minutes of a presidential order would
prevent the president from starting nuclear war based on a false alarm, miscalculation, or rash decision.
“It is not necessary for deterrence that a U.S. response to a nuclear attack be immediate,” Perry and
Collina posit in The Button. ‘And if we want to avoid blundering into nuclear war, the more decision time
we can give the president, the better’**? Perry and Collina's proposal is supported by strong arguments
and would certainly lower the chances of blundering into nuclear war. Some critics contend, however,
that it may not be that simple.

According to Greg Weaver, there are two problems with de-alerting ICBMs: technical difficulties and
escalation dynamics. “The Minuteman [ICBM] guidance system was designed to be on all the time,” he
explains. "When you take it off alert, like to do maintenance.. fairly frequently when we go to turn the
guidance system back on, it doesn' start right up. It either breaks and then we have to fix it, or it doesnt
go on and we have to figure out why, or it goes on and then it stops. Because it wasn't designed to be
turned on and off all the time.. You don't want to de-alert these things because we dont know what
proportion of the force will come back up.. and how long it'll take.**?

The other consideration for de-alerting ICBMs, according to Weaver, is escalation control. If both the
United States and Russia de-alerted their ICBMSs, “youre going to have arace to re-alert in a crisis,” says
Weaver. “If someone gets there first, theyre going to have a potential incentive to strike before the other
guy gets there. Whereas if you just keep them all on alert all the time, it's stable*** Whether or not one
agrees with Weaver's assessment, it illustrates the challenge of identifying solutions that do not raise
concerns among defense officials of the impact on deterrence.

Regarding LOW, Weaver argues that it only applies in large-scale, surprise attack scenarios in which
much of the strategic force has not been generated or put on alert, and therefore can be largely avoided
through increased force generation. “If youre in your day-to-day posture where you only have a certain
number of submarines at sea all the time and none of the bombers are on alert, but the ICBMs are on
alert, well, losing the ICBM force has a much bigger effect on the president’s options downstream than
if youre in a crisis and youve generated the force. You put bombers on alert, you put more submarines

at sea, you have way more weapons available that can survive an attack,” he asserts.**® Herein lies a

140 U.S. Congress, Authority.
141 William J. Perry and Tom Z. Collina, Statement before the Senate Armed Services Committee, ‘A New Nuclear Policy for the Biden
Administration,” (16 June 2021),

142 Perry and Collina, The Button, 20.
143 Weaver, Interview.

144 Ibid.

145 Ibid.

36



conundrum. Weaver’s position that increasing the alert posture of the rest of the nuclear force reduces
the need to launch ICBMs on warning makes sense. But in an effort to improve the survivability of the
force and thus enhance deterrence, force generation and increased alert posture could be seen by an
adversary as escalatory, could be destabilizing and dangerous in a crisis, and could increase the risk of
accidental, unauthorized, or miscalculated nuclear use.

Dr. Peter Feaver argues that the worrisome time constraint on the presidents decision in a crisis could

be solved through effective ballistic missile defense (BMD). If the United States invested in achieving an
effective BMD capability, Feaver posits, the president wouldnt have to respond rapidly while the attack
was inbound. The BMD system would shoot down the incoming missiles, giving the president time to
consult with advisors and decide how to respond.**® In addition to the financial and logistical challenges
to achieving a BMD system capable of thwarting a large-scale, sophisticated ballistic missile attack on
the U.S. homeland, however, pursuit of BMD capability threatens strategic stability. Both Russia and China
have cited U.S. missile defense capabilities as the reason for their pursuit of new nuclear capabilities,

like HGVs.147 But adversaries don't have to go as far as developing new capabilities; the development
of missile defense incentivizes adversaries to simply build more launchers to overwhelm interceptors,
creating the conditions for an arms race.

Generic proposals for two-person control (i.e., requiring the approval of a second senior official in
addition to the president for nuclear launch) dont hold up under scrutiny. As mentioned previously,
providing another official with a de facto veto power over the president’s force employment authority

is unlikely to pass constitutional muster. More simply, however, such a proposal fails to offer a practical
recommendation for who that second authority should be. A commmon option given is the Secretary of
Defense. Not only is the Secretary of Defense an unelected official, but if the goal is to provide a check
and balance on the presidents power, it is unlikely to be achieved through an official appointed by the
president (particularly the current Secretary of Defense, Pete Hegseth, whose lack of qualifications and
relevant experience is in stark contrast to his predecessors and who has revealed classified war plans via
insecure communications channels and to people without proper security clearance!*®). No matter who
is proffered for the role, however, if the designated official is killed, indisposed, or otherwise unable to be
reached in a crisis, or if they and the president simply cant come to agreement, the United States could
be left unable to act in the event of an attack by an adversary.
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Conclusion

So where does that leave us? Attempts to solve presidential sole authority by getting rid of it (e.g.,
through two-person control, or by constraining the scenarios in which it's applicable) are confronted
with constitutional and legal dilemmas, tradeoffs for deterrence that are unlikely to be accepted by
decisionmakers in either Congress or the executive branch, and the impossibility of accounting for
every possible scenario that prevents unambiguous, absolute solutions. Moreover, solutions requiring
Congressional mandate or legal remedy are unlikely to pass both houses of Congress even under the
most favorable political conditions. Short of legislative reform, the executive branch could adopt new
procedures or requirements, but these could be easily overturned by a new administration. At the end of
the day, no president is likely to constrain their own authority.

Proposals that fall short of altering presidential sole authority and instead focus on limiting the risks it
poses for nuclear use (e.g.. de-alerting ICBMs or investing in ballistic missile defense) face feasibility
challenges and present dilemmas for deterrence and stability. There are some unambiguous actions that
U.S. decisionmakers and planners can and should take that pose no obvious downside, like investing in
upgrades to NC3 systems to enable fast, uninterrupted communications and bolster cyber defenses
and continuously red-teaming cyber threats to the early warning and NC3 systems to detect unknown
vulnerabilities as cyber capabilities evolve.

Beyond these simple patches, however, it appears we have yet to conceptualize an alternative to

the current system of nuclear launch authority that further reduces the chances of nuclear use while
presenting no drawbacks — or, more accurately, acceptable drawbacks. We must consider that perhaps,
after 80 years, we have landed on the most ideal system for nuclear launch authority in the United States.
Crucially, however, this point should not be misconstrued as a plaudit of presidential sole authority.
Rather, it should be seen as a condemnation of the choice policymakers have made to accept the risks
inherent to nuclear weapons — to relegate us to a world in which we are forced to accept a ‘minimal’
level of risk of annihilation for the fragile promise of our perpetual security. In a world where nuclear
weapons exist, presidential sole authority may be the best option for controlling their use. If that is the
case, then the only solution to the risks posed by the nuclear launch system today is the elimination of
nuclear weapons. Presidential sole authority, upheld by its weapons, is a precarious foundation upon
which we rest our security. We are thus forced to either trust that the system can hold forever or else
dismantle the system entirely, because nothing can repair the broken world that would result from
nuclear use — accidental, miscalculated, or otherwise.
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