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that defendant. To name a particularly familiar example of a tort, a person who negligently
causes a vehicular collision may be liable to the victim of that crash. By compelling people who
wrongfully injure others to pay money to their victims, the tort system serves at least two
functions: (1) deterring people from harming others and (2) compensating those who are injured.
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For a substantial portion of this nation’s history, however, the doctrine of “sovereign immunity”

barred people injured by the tortious acts of a federal officer or employee from filing lawsuits

against the United States. Sovereign immunity is a legal doctrine that ordinarily prohibits private citizens from suing a
sovereign state without its consent. Until the mid-20" century, a tort victim could obtain compensation from the United States
only by persuading Congress to pass a private bill compensating him for his loss.

Congress enacted the Federal Tort Claims Act (FTCA), which authorizes plaintiffs to obtain compensation from the United
States for the torts of its employees. Subjecting the federal government to tort liability creates a financial cost to the United
States, and it also may incentivize government officials to base their decisions on the desire to reduce the government’s
exposure to monetary damages, regardless of the perceived social benefit of an alternative. In an attempt to mitigate these
potential negative effects of abrogating the government’s immunity from liability and litigation, the FTCA limits the
circumstances in which a plaintiff may pursue a tort lawsuit against the United States. For example, the FTCA contains
several exceptions that categorically bar plaintiffs from recovering tort damages in certain kinds of cases. Federal law also
restricts the types and amount of damages a victorious plaintiff may recover in an FTCA suit. Additionally, a plaintiff may
not initiate an FTCA lawsuit unless he has timely complied with a series of procedural requirements, such as providing the
government an initial opportunity to evaluate the plaintiff’s claim and decide whether to settle it before the case proceeds to
federal court.

Since Congress first enacted the FTCA, the federal courts have developed a robust body of judicial precedent interpreting the
statute’s contours. The Supreme Court has expressed reluctance to reconsider its long-standing FTCA precedents, thereby
leaving it to Congress to amend the FTCA if it disagrees with judicial interpretation of its application. Some Members of
Congress have proposed legislation to modify the FTCA in various respects, such as by broadening the circumstances in
which a plaintiff may hold the United States liable for torts committed by government employees.
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plaintiff injured by a defendant’s wrongful conduct may file a “tort” lawsuit to recover

money from that defendant.! To name a familiar example of a tort, “a person who causes

a crash by negligently driving a vehicle is generally liable to the victim of that crash.”?
By forcing people who wrongfully injure others to pay money to their victims, the tort system
serves at least two functions: (1) “deter[ring] people from injuring others” and (2)
“compensat[ing] those who are injured.”

In ordinary circumstances, a tort victim may sue the employer of a tortfeasor under the theory of
respondeat superior, where an employer bears responsibility for an employee’s actions.* Until the
mid-20"™ century, however, the principle of sovereign immunity—a legal doctrine that bars private
citizens from suing a sovereign government without its consent—prohibited plaintiffs from suing
the United States for the tortious actions of federal officers and employees.® Thus, for a
substantial portion of this nation’s history, persons injured by torts committed by the federal
government’s agents were generally unable to obtain financial compensation through the judicial
system.®

Congress ultimately deemed this state of affairs unacceptable and enacted the Federal Tort Claims
Act (FTCA) in 1946.” The FTCA allows plaintiffs to file and prosecute certain types of tort
lawsuits against the United States in federal court, with the potential of recovering financial
compensation from the federal government.® Some FTCA lawsuits are relatively mundane; for
instance, a civilian may sue the United States to obtain compensation for injuries sustained as a
result of minor accidents on federal property.® Other FTCA cases, however, involve grave
allegations of government misfeasance. For example, after naval officers allegedly sexually

! See, e.g., Tort, BLACK’S LAW DICTIONARY (11th ed. 2019) (defining “tort” as “a civil wrong, other than breach of
contract, for which a remedy may be obtained, usu[ally] in the form of [monetary] damages”). See generally CRS In
Focus IF11291, Introduction to Tort Law, by Kevin M. Lewis (describing tort law, its purposes, and its relevance to
Congress). The author of this product is no longer at CRS. Any questions from congressional clients about this product
should be directed to Michael Contino.

2 Bryant Walker Smith, Automated Driving and Product Liability, 2017 MicH. ST. L. Rev. 1, 66. See also Jeffrey
Axelrad, Federal Tort Claims Act Administrative Claims: Better Than Third-Party ADR For Resolving Federal Tort
Claims, 52 AbDMIN. L. Rev. 1331, 1332 (2000) (describing “an automobile accident” as a “paradigm” example of a tort).

3 E.g., Alberto Galasso & Hong Luo, Tort Reform and Innovation, 60 J.L. & Econ. 385, 386 (2017). See also Nancy S.
Kim, Adhesive Terms and Reasonable Notice, 53 SETON HALL L. Rev. 85, 126 (2022) (“It is universally accepted,
however, that tort law should compensate victims and deter harmful behavior.”); John C. P. Goldberg, Twentieth-
Century Tort Theory, 91 Geo. L.J. 513, 514-83 (2003) (discussing various scholarly accounts of the purposes of tort
law).

4 See, e.g., Thiele v. Bd. of Trs. of Ill. State Univ., 35 F.4th 1064, 1067 (7th Cir. 2022).

5 E.g., Paul Figley, Ethical Intersections & The Federal Tort Claims Act: An Approach for Government Attorneys, 8 U.
ST. THOMAS L.J. 347, 348-49 (2011) [hereinafter Figley, Ethical Intersections] (explaining that “[f]or a century and a
half, . . . the United States’ sovereign immunity . . . protected it from suit[s]” filed by “citizens injured by the torts of
federal employees”).

6 Axelrad, supra note 2, at 1332 (“Until the Federal Tort Claims Act was enacted in 1946, no general remedy existed
for torts committed by federal agency employees.”). See also Figley, Ethical Intersections, supra note 5, at 348
(explaining that, until 1946, “the only practical recourse for citizens injured by the torts of federal employees was to
ask Congress to enact private legislation affording them relief”).

728 U.S.C. 88 1346(b), 2671-80. See, e.g., id. 88 2401(b), 2402 (additional provisions of the U.S. Code that apply in
FTCA cases). See also infra “Background” (describing the circumstances leading to the FTCA’s enactment in 1946).
8 See, e.g9., 28 U.S.C. § 2674 (“The United States shall be liable, respecting the provisions of this title relating to tort
claims, in the same manner and to the same extent as a private individual under like circumstances.”).

9 See, e.g., Gibson v. United States, 809 F.3d 807, 809-10 (5th Cir. 2016) (lawsuit seeking compensation for injuries
the plaintiff allegedly sustained as a result of falling off a stepladder while exiting a trailer owned by the Federal
Emergency Management Agency).
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assaulted several women at the Tailhook Convention in 1991, those women invoked the FTCA in
an attempt to hold the United States liable for those officers’ conduct.!® Family members of
persons killed in the 1993 fire at the Branch Davidian compound in Waco likewise sued the
United States under the FTCA, asserting that federal law enforcement agents committed negligent
acts that resulted in the deaths of their relatives.!! Additionally, the U.S. Court of Appeals for the
First Circuit'? affirmed an award of more than $100 million against the United States in an FTCA
case alleging that the Federal Bureau of Investigation (FBI) committed “egregious government
misconduct” resulting in the wrongful incarceration of several men who were falsely accused of
participating in a grisly gangland slaying.?

Empowering plaintiffs to sue the United States can ensure that persons injured by federal
employees receive compensation and justice. At the same time, waiving the government’s
immunity from tort litigation comes at a significant cost. The U.S. Department of the Treasury’s
Bureau of the Fiscal Service (Bureau) reports that the United States spends hundreds of millions
of dollars annually to pay tort claims under the FTCA,'* and the Department of Justice reports
that it handles thousands of tort claims filed against the United States each year.® Moreover,
exposing the United States to tort liability arguably creates a risk that government officials may
inappropriately base their decisions “not on the relevant and applicable policy objectives that
should be governing the execution of their authority,” but rather on a desire to reduce the
government’s “possible exposure to substantial civil liability.”*8

As explained in greater detail below, the FTCA attempts to balance these competing
considerations by limiting the circumstances in which a plaintiff may successfully obtain a
damages award against the United States.!” For example, the FTCA categorically bars plaintiffs

10 Hallett v. United States, 877 F. Supp. 1423, 1425 (D. Nev. 1995). The court ultimately dismissed the plaintiffs’
claims against the United States on a variety of grounds. See id. at 1427-32; Hallett v. United States, 850 F. Supp. 874,
877-83 (D. Nev. 1994).

11 See Andrade v. Chojnacki, 65 F. Supp. 2d 431, 441, 446 (W.D. Tex. 1999). The United States ultimately prevailed at
trial and on appeal. See Andrade v. Chojnacki, 338 F.3d 448, 453 (5th Cir. 2003).

12 This report periodically references decisions by federal appellate courts of various regional circuits. For purposes of
brevity, references to a particular circuit in the body of this report (e.g., the First Circuit) refer to the U.S. Court of
Appeals for that particular circuit.

13 See Limone v. United States, 579 F.3d 79, 83-84, 102, 108 (1st Cir. 2009). See also Bravo v. United States, 583 F.3d
1297, 1299 n.2 (11th Cir. 2009) (Carnes, J., concurring in the denial of rehearing en banc) (opining that “[t]he facts in
the Limone case grew out of one of the darkest chapters in the history of the FBI, which involved rampant misconduct
and corruption in the Boston office spanning a period of at least two decades”).

14 The Bureau’s Annual Report to Congress for Fiscal Year 2022, https://fiscaldata.treasury.gov/datasets/judgment-
fund-report-to-congress/judgment-fund-annual-report-to-congress, lists all payments that the United States made to
individual claimants under the FTCA and other compensatory statutes between October 1, 2021, and September 30,
2022. The sum of the “Confirmed Payment Amounts” for all reported “Litigative Payments” and “Administrative
Payments” pursuant to the FTCA equaled a total of $525,353,470.44. This value includes only those payments that the
Bureau explicitly coded as “Federal Tort Claims Act” payments.

15 Table 5 of the United States Attorneys’ Annual Statistical Report, https://www.justice.gov/media/1279221/dI?inline,
reports that plaintiffs filed 3,030 tort cases against the United States during FY2022, and that an additional 5,016 tort
cases against the federal government remained pending from the previous year. In addition, the report states that the
Department of Justice received 3,056 new tort-related civil matters during FY2022.

16 Mark C. Niles, “Nothing But Mischief”: The Federal Tort Claims Act and the Scope of Discretionary Immunity, 54
ADMIN. L. REv. 1275, 1309 (2002).

17 See Gregory C. Sisk, Official Wrongdoing and the Civil Liability of the Federal Government and Officers, 8 U. ST.
THOMAS L.J. 295, 322 (2011) (“The claim for individual justice in court to an aggrieved person or entity must be
balanced against the common good advanced by effective collective measures of government and the preservation of
democratic rule.”); David W. Fuller, Intentional Torts and Other Exceptions to the Federal Tort Claims Act, 8 U. ST.
THomAS L.J. 375, 377 (2011) (“While a concern for fairness and equity in favor of aggrieved plaintiffs certainly
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from pursuing certain types of tort lawsuits against the United States.'® The FTCA also restricts
the types and amount of monetary damages that a plaintiff may recover against the United
States.'® Additionally, the FTCA requires plaintiffs to comply with an array of procedural
requirements before filing suit.?

This report provides an overview of the FTCA.?! It first discusses the events and policy concerns
that led Congress to enact the FTCA, including the background principle of sovereign
immunity.?? The report then explains the effect, scope, and operation of the FTCA’s waiver of the
United States’ immunity from certain types of tort claims.? In doing so, the report describes
categorical exceptions to the government’s waiver of sovereign immunity,? statutory limitations
on a plaintiff’s ability to recover monetary damages under the FTCA,? and the procedures that
govern tort claims against the United States.?® The report concludes by discussing various
legislative proposals to amend the FTCA.?’

Background

A person injured by the tortious activity of a federal employee generally has two potential targets
that may be named as a defendant in a tort lawsuit: (1) the federal employee who committed the
tort and (2) the federal government itself.?® In many cases, however, suing the employee is not a
viable option.?® For one, as explained in greater detail below, Congress has opted to shield federal
officers and employees from personal liability for torts committed within the scope of their
employment.®® Even if Congress had not decided to insulate federal employees from tort liability,
suing an individual is often an unattractive option for litigants, as individual defendants may lack
the financial resources to satisfy an award of monetary damages.®

motivated legislators, that concern had to be balanced against others and was not the only impetus behind the FTCA.”);
Niles, supra note 16, at 1296 (“The critical objective in providing for governmental exposure to tort liability is arriving
at the proper balance between positive disincentives for negligent and unreasonable activity on the one hand and
negative liability threats which distort the proper decision making process on the other.”).

18 See infra “Exceptions to the FTCA’s Waiver of Sovereign Immunity.”
19 See infra “Other Limitations on Damages.”
20 See infra “Procedural Requirements.”

2L This report is not intended to provide an exhaustive treatment of all topics related to the FTCA. Treatises that analyze
the FTCA in greater depth include LESTER S. JAYSON & HON. ROBERT C. LONGSTRETH, HANDLING TORT CLAIMS:
ADMINISTRATIVE AND JUDICIAL REMEDIES (2005) and GREGORY C. SiSK, LITIGATION WITH THE FEDERAL GOVERNMENT:
CASES AND MATERIALS (Foundation Press, 2d ed. 2008).

2 See infra “Background.”

2 See infra id.; “The Preclusion of Individual Employee Tort Liability Under the FTCA.”
2 See infra “Exceptions to the FTCA’s Waiver of Sovereign Immunity.”

% See infra “Other Limitations on Damages.”

% See infra “Procedural Requirements.”

27 See infra “Legislative Proposals to Amend the FTCA.”

28 See Harbury v. Hayden, 522 F.3d 413, 417 (D.C. Cir. 2008).

2 See id.

30 See infra “The Preclusion of Individual Employee Tort Liability Under the FTCA.”

31 See, e.g., Andrew Kent, Are Damages Different?: Bivens and National Security, 87 S. CAL. L. Rev. 1123, 1140
(2014) (summarizing the FTCA as “allowing suits directly against the federal government instead of officers (who
might be judgment proof), and making the United States liable . . . .”); Stephen G. Gilles, The Judgment-Proof Society,
63 WASH. & LEE L. ReV. 603, 606 (2006) (“[W]hen it comes to larger, litigable [tort] claims, many Americans are
‘judgment-proof’: They lack sufficient assets (or sufficient collectible assets) to pay the judgment in full (or even in
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For many litigants, the legal and practical unavailability of tort claims against federal employees
makes suing the United States a more attractive option.®> Whereas private defendants sometimes
lack the financial resources to satisfy judgments rendered against them, the United States
possesses sufficient financial resources to pay virtually any judgment that a court might enter
against it.%®

A plaintiff suing the United States, however, may nonetheless encounter significant obstacles.? In
accordance with the legal doctrine of sovereign immunity, a private plaintiff ordinarily may not
file a lawsuit against a sovereign entity—including the federal government—unless that
sovereign consents.*® For a substantial portion of this nation’s history, the doctrine of sovereign
immunity barred citizens injured by the torts of a federal officer or employee from pursuing a
lawsuit against the United States.®® Until 1946, “the only practical recourse for citizens injured by
the torts of federal employees was to ask Congress to enact private legislation affording them
relief”® through “private bills.”®

Some, however, criticized the private bill system.* Not only did private bills impose “a
substantial burden on the time and attention of Congress,”*® but some members of the public also
became increasingly concerned “that the private bill system was unjust and wrought with political

substantial part).”); Harbury, 522 F.3d at 417 (describing “federal employee[s]” as “potentially judgment-proof™).
32 See Harbury, 522 F.3d at 417.

33 See Figley, Ethical Intersections, supra note 5, at 361 (“From the perspective of a plaintiff . . . for whom the FTCA
provides a remedy, the government is the very best sort of deep pocket defendant.”); Axelrad, supra note 2, at 1333
(describing the United States as “the ultimate ‘deep pocket’”); Richard H. Seamon, Causation and the Discretionary
Function Exception to the Federal Tort Claims Act, 30 U.C. DAvis L. Rev. 691, 739 (1997) (“There is no defendant
with a deeper pocket than the United States.”). To that end, Congress has created a standing appropriation from which
successful claimants may collect FTCA judgments and settlements known as the Judgment Fund. 31 U.S.C. § 1304.
See also James E. Pfander & Neil Aggarwal, Bivens, the Judgment Bar, and the Perils of Dynamic Textualism, 8 U. ST.
THomAs L.J. 417, 426-27 & nn.51-52 (describing the Judgment Fund and its history); Figley, Ethical Intersections,
supra note 5, at 352-54 (same).

34 See Harbury, 522 F.3d at 417.

3 E.g., Pornomo v. United States, 814 F.3d 681, 687 (4th Cir. 2016) (“The default position is that the federal
government is immune to suit.”); Lipsey v. United States, 879 F.3d 249, 253 (7th Cir. 2018) (“The United States as
sovereign is immune from suit unless it has consented to be sued.”); Evans v. United States, 876 F.3d 375, 380 (1st Cir.
2017), cert. denied, 139 S. Ct. 81 (2018) (“The United States is immune from suit without its consent.”); Veronica J.
Finkelstein, A Distinction With a Difference: Understanding How the Federal Tort Claims Act Can Impact a Medical
Malpractice Case, 93 P.A. B. Ass’N Q. 21, 25 (2022) (““As the sovereign is infallible, it can only be sued by consent.”).
3% Figley, Ethical Intersections, supra note 5, at 348-49 (explaining that, “for a century and a half, . . . the United
States’ sovereign immunity . . . protected it from suit” by “citizens injured by the torts of federal employees™).

37 |d. at 348. See also Axelrad, supra note 2, at 1332 (“Until the [FTCA] was enacted in 1946, no general remedy
existed for torts committed by federal agency employees.”).

38 See, e.g., Brownback v. King, 141 S. Ct. 740, 746 (2021). For more information about private bills, see CRS Report
R45287, Private Bills: Procedure in the House, by Christopher M. Davis.

39 Figley, Ethical Intersections, supra note 5, at 350 (claiming that “Members of Congress had long recognized that”
private bills were “a poor way to resolve private claims against the government”).

40 |d. See also Helen Hershkoff, Early Warnings, Thirteenth Chimes: Dismissed Federal-Tort Suits, Public
Accountability, and Congressional Oversight, 2015 MicH. ST. L. Rev. 183, 187 (describing the significant burdens of
“investigating the thousands of tort claims submitted to [Congress] each year for payment and enacting legislation for
any claimant Congress chose to compensate”); Pfander & Aggarwal, supra note 33, at 424 n.39 (commenting that the
76th Congress (in 1939 and 1940) considered more than 1,700 private bills, more than 300 of which became law).
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favoritism.”*! In 1946, Congress enacted the FTCA,* which effectuated “a limited waiver of [the
federal government’s] sovereign immunity”*® from certain common law** tort claims.*> With
certain exceptions and caveats discussed throughout this report, the FTCA authorizes plaintiffs to
bring the following civil lawsuits exclusively in federal court if their claims are

1. against the United States;
for money damages;
for injury to or loss of property, or personal injury or death;
> (46
s

caused by a federal employee’s™ negligent or wrongful act or omission;

while acting within the scope of his or her office or employment;

S e

under circumstances where the United States, if a private person, would be liable
to the plaintiff in accordance with the law of the place where the act or omission
occurred.*’

Thus, not only does the FTCA “free Congress from the burden of passing on petitions for private
relief”*® by “transfer[ring] responsibility for deciding disputed tort claims from Congress to the

41 Stephen L. Nelson, The King’s Wrongs and the Federal District Courts: Understanding the Discretionary Function
Exception to the Federal Tort Claims Act, 51 S. TeEX. L. Rev. 259, 267 (2009). See also Axelrad, supra note 2, at 1332
(“Favoritism in Congress . . . could make or break the claimant’s ability to be made whole.”).

42 See, e.g., Nelson, supra note 41, at 268-71 (discussing the FTCA’s legislative history).
43 E.g., Evans v. United States, 876 F.3d 375, 380 (1st Cir. 2017), cert. denied, 139 S. Ct. 81 (2018).

4 Notably, however, “the United States . . . has not rendered itself liable under [the FTCA] for constitutional tort
claims.” FDIC v. Meyer, 510 U.S. 471, 478 (1994) (emphasis added). See also Dianne Rosky, Respondeat Inferior:
Determining the United States’ Liability for the Intentional Torts of Federal Law Enforcement Officials, 36 U.C. DAvIs
L. Rev. 895, 942 n.166 (2003) (“Repeated subsequent attempts to pass legislation creating federal liability for
constitutional torts have failed.”). As a general matter, “federal constitutional claims for damages are cognizable only
under” the Supreme Court’s decision in Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403
U.S. 388 (1971), “which runs against individual governmental officers personally,” Loumiet v. United States, 828 F.3d
935, 945 (D.C. Cir. 2016), or under the Tucker Act, which waives the government’s immunity against certain types of
constitutional claims under specified conditions. See, e.g., Paret-Ruiz v. United States, 827 F.3d 167, 176 (1st Cir.
2016) (citing 28 U.S.C. § 1491(a)(1)). Nevertheless—and as explained below—even though constitutional tort claims
are not themselves actionable under the FTCA, whether a government employee transgressed constitutional bounds
while performing his duties may nonetheless inform whether an exception to the FTCA’s general waiver of sovereign
immunity bars a plaintiff’s nonconstitutional tort claim. See infra notes 191-196 and accompanying text.

4 In addition to the FTCA, other federal statutes may also allow persons to obtain compensation from the United States
for injuries or property damage caused by an individual acting on the United States’ behalf. See, e.g., 10 U.S.C.

§ 2733(a) (allowing the armed forces to “settle[] and pay” certain “claim[s] against the United States for” property loss,
personal injury, or death caused by an officer or employee of the armed forces); id. § 2734(a) (allowing the armed
forces to “settle and pay” certain “claim[s] against the United States” brought by an “inhabitant of a foreign country”
for property loss, personal injury, or death). See generally Lt. Cmdr. Clyde A. Haig, Discretionary Activities of Federal
Agents Vis-A-Vis the Federal Tort Claims Act and the Military Claims Act: Are Discretionary Activities Protected at
the Administrative Adjudication Level, and to What Extent Should They Be Protected?, 183 MiL. L. Rev. 110, 110-50
(2005) (comparing 10 U.S.C. § 2733(a) to the FTCA).

46 See infra “Employees and Independent Contractors.”
47 Meyer, 510 U.S. at 477 (quoting 28 U.S.C. § 1346(b)).

“8 pfander & Aggarwal, supra note 33, at 424. See, e.g., Gray v. Bell, 712 F.2d 490, 506 (D.C. Cir. 1983) (noting that
Congress enacted the FTCA “in the interest of providing a more efficient means of compensation” than “securing
recompense by private bill”).
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courts,” it also creates a mechanism to compensate victims of governmental wrongdoing.® In

addition to this compensatory purpose, the FTCA also aims to deter tortious conduct by federal
personnel by rendering the United States liable for the torts of its agents, thereby incentivizing the
government to carefully supervise its employees.®

The FTCA does not itself create a new federal cause of action against the United States; rather,
the FTCA waives the United States’ sovereign immunity from certain types of claims that exist
under state tort law.> Thus, in most respects, “the substantive law of the state where the tort
occurred determines the liability of the United States” in an FTCA case.®® In this way, the FTCA
largely “renders the Government liable in tort as a private individual would be under like
circumstances.”*

Critically, however, the FTCA’s waiver of sovereign immunity is not complete.*® To address
“concerns . . . about the integrity and solvency of the public fisc and the impact that extensive
litigation might have on the ability of government officials to focus on and perform their other
duties,” the FTCA affords the United States “important protections and benefits . . . not enjoyed
by other tort defendants™® that are explained below.%” Moreover, to limit the forums in which a
plaintiff may permissibly litigate a tort suit against the United States, Congress vested the federal
district courts (as well as a small number of territorial courts) with exclusive jurisdiction over
FTCA cases.®® Furthermore, because Congress believed “that juries would have difficulty viewing

9 Figley, Ethical Intersections, supra note 5, at 347. See also Hershkoff, supra note 40, at 196 (explaining that the
FTCA “by design shifted responsibility for disputes about government negligence from Congress to the Article I11
courts”).

50 pfander & Aggarwal, supra note 33, at 424. See, e.g., Sutton v. United States, 819 F.2d 1289, 1292 (5th Cir. 1987)
(explaining that Congress enacted the FTCA “to afford easy and simple access to the federal courts for persons injured
by the activities of government” (quoting Collins v. United States, 783 F.2d 1225, 1233 (5th Cir. 1986) (Brown, J.,
concurring))).

51 Loumiet v. United States, 828 F.3d 935, 941 (D.C. Cir. 2016).

52 E.g., Pornomo v. United States, 814 F.3d 681, 687 (4th Cir. 2016) (“The FTCA does not create a new cause of
action; rather, it permits the United States to be held liable in tort by providing a limited waiver of sovereign
immunity.”); Raplee v. United States, 842 F.3d 328, 331 (4th Cir. 2016) (explaining that “the FTCA merely waives
sovereign immunity to make the United States amenable to a state tort suit”); Hornbeck Offshore Transp., LLC v.
United States, 569 F.3d 506, 508 (D.C. Cir. 2009) (“This statutory text does not create a cause of action against the
United States; it allows the United States to be liable if a private party would be liable under similar circumstances in
the relevant jurisdiction.”).

53 Raplee, 842 F.3d at 331. See also, e.g., 28 U.S.C. § 1346(b)(1) (providing that the United States may be liable to the
plaintiff in tort under the FTCA “if a private person[] would be liable to the claimant in accordance with the law of the
place where the act or omission occurred”); Garling v. EPA, 849 F.3d 1289, 1294 (10th Cir. 2017) (“State substantive
law applies to suits brought against the United States under the FTCA.” (quoting Hill v. SmithKline Beecham Corp.,
393 F.3d 1111, 1117 (10th Cir. 2004))). Because “state law operates in the FTCA not of its own force, but by
congressional incorporation[,] [s]everal commentators have cited the FTCA as a relatively unusual example of state law
that operates in the federal system by congressional choice.” Rosky, supra note 44, at 957.

54 Richards v. United States, 369 U.S. 1, 6 (1962). See also, e.g., 28 U.S.C. § 2674 (“The United States shall be liable,
respecting the provisions of this title relating to tort claims, in the same manner and to the same extent as a private
individual under like circumstances.”).

%5 Niles, supra note 16, at 1300. See also Fuller, supra note 17, at 377 (“Congress never intended the FTCA as a
comprehensive waiver of governmental immunity from tort liability.”).

% Niles, supra note 16, at 1300.
57 See infra “Exceptions to the FTCA’s Waiver of Sovereign Immunity”; “Other Limitations on Damages”; “Procedural
Requirements.”

5628 U.S.C. § 1346(b)(1) (“Subject to the provisions of chapter 171 of this title, the district courts, together with . . . the
District Court of the Virgin Islands, shall have exclusive jurisdiction of civil actions against the United States . . . for
injury or loss of property, or personal injury or death caused by the negligent or wrongful act or omission of any
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the United States as a defendant without being influenced by the fact that it has a deeper pocket
than any other defendant,” FTCA cases that proceed to trial are generally tried by the court
without a jury.®

The Preclusion of Individual Employee Tort
Liability Under the FTCA

The FTCA only authorizes tort lawsuits against the United States itself;* it expressly shields
individual federal employees from personal liability for torts that they commit within the scope of
their employment.®? Thus, under the FTCA the remedy against the United States “is exclusive of
any other civil action or proceeding for money damages” that might otherwise be available
“against the employee whose act or omission gave rise to the claim.”® Starting in the late 1980s,
Congress has prohibited courts from holding federal employees personally liable for torts
committed within the scope of their employment in order to avert what Congress perceived as “an
immediate crisis involving the prospect of personal liability and the threat of protracted personal
tort litigation for the entire Federal workforce.”®* The individual employee generally remains
immune from tort liability for torts committed within the scope of employment, even if a
provision of the FTCA forecloses the plaintiff from recovering monetary damages from the
United States itself.*®

employee of the Government . . . .”). A litigant aggrieved by a district or territorial court’s judgment in an FTCA case
generally has the right to appeal to a regional U.S. Court of Appeals. See id. § 1291 (providing that, with limited
exceptions, “the courts of appeals . . . shall have jurisdiction of appeals from all final decisions of the district courts of
the United States . . . and the District Court of the Virgin Islands”). A litigant aggrieved by the U.S. Court of Appeals’
ruling in an FTCA case may then request that the U.S. Supreme Court exercise its discretionary authority to review the
case. See id. § 1254 (“Cases in the courts of appeals may be reviewed by the Supreme Court . . . [b]y writ of certiorari
granted upon the petition of any party to any civil . . . case . . . after rendition of judgment.”).

59 Matthew L. Zabel, Advisory Juries and Their Use and Misuse in Federal Tort Claims Act Cases, 2003 B.Y.U. L.
Rev. 185, 205 (citing 92 ConG. Rec. 10,092 (1946) (statement of Rep. Scrivner)).

6028 U.S.C. § 2402; Carlson v. Green, 446 U.S. 14, 22 (1980) (“A plaintiff cannot opt for a jury in an FTCA action.”).
See Osborn v. Haley, 549 U.S. 225, 252 (2007) (explaining that the U.S. Constitution does not require a jury trial in
FTCA cases because “the Seventh Amendment, which preserves the right to a jury trial . . . does not apply to
proceedings against the sovereign”); Chestnut v. United States, 15 F.4th 436, 440 (6th Cir. 2021) (“Since a plaintiff
does not have a jury right in an FTCA action . . . .”). But see Zabel, supra note 59, at 194 (noting that federal courts
sometimes empanel “advisory juries” in FTCA cases to render nonbinding verdicts); Allgeier v. United States, 909
F.2d 869, 875 (6th Cir. 1990) (FTCA case in which a “trial before an advisory jury took place”).

61 See, e.g., Jude v. Comm’r of Soc. Sec., 908 F.3d 152, 157 n.4 (6th Cir. 2018) (“[T]he only proper defendant in an
FTCA claim is the United States.”).

62 |_evin v. United States, 568 U.S. 503, 509 (2013). That said, the FTCA shields federal employees from liability only
for tort claims; it does not shield federal employees from personal liability for constitutional or statutory violations. See
28 U.S.C. 8 2679(b)(2) (“Paragraph (1) does not extend or apply to a civil action against an employee of the
Government . . . which is brought for a violation of the Constitution of the United States, or . . . a violation of a statute
of the United States . . .”). See also Sisk, supra note 17, at 307 (“[F]ederal employees remain potentially liable for
constitutional torts.” (quoting KENNETH C. DAVIS & RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW TREATISE § 19.3, at
227 (3d ed. 1994))).

6328 U.S.C. § 2679(b)(1). See also Levin, 568 U.S. at 509. This provision of the FTCA is “often called the Westfall
Act.” Id.

64 Does 1-10 v. Haaland, 973 F.3d 591, 597 (6th Cir. 2020) (“In 1988, Congress abandoned this piecemeal approach
and passed broad legislation to expand the benefit of sovereign immunity to all federal employees.”); Adams v. United
States, 420 F.3d 1049, 1054 (9th Cir. 2005).

% See, e.g., United States v. Smith, 499 U.S. 160, 165 (1991) (concluding that federal law “immunizes Government
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As the following subsections of this report explain, determining whether the FTCA governs a
particular tort case—and, thus, whether the FTCA shields the individual who committed the
alleged tort from personal liability—requires the court to ask two threshold questions: (1) whether
the individual who committed the tort was in fact a federal employee,® and, if so, (2) whether
that individual committed the tort within the scope of their office or employment.®’

Employees and Independent Contractors

The FTCA only waives the United States’ sovereign immunity as to torts committed by an
“employee of the Government.”® Thus, if a plaintiff attempts to sue the United States for a tort
committed by someone who is not a federal employee, the plaintiff’s claim against the
government will necessarily fail.®® For the purposes of the FTCA, the term “employee of the
government” includes

e officers or employees of any federal agency;
e members of the military or naval forces of the United States;

e members of the National Guard while engaged in training or duty under certain
provisions of federal law;

e persons acting on behalf of a federal agency in an official capacity; and

e officers and employees of a federal public defender organization (except when
such employees are performing professional services in the course of providing
representation to clients).”

As a result of this relatively broad definition of “employee,” the FTCA effectively waives the
government’s immunity from torts committed by certain categories of persons who might not
ordinarily be considered “employees” as a matter of common parlance.”

Because the FTCA applies only to torts committed by federal “employees,” the FTCA provision
shielding federal employees from personal tort liability does not protect nonemployees, or
individuals who fall outside the statutory definition of employee.’? With certain caveats discussed
below,” a plaintiff injured by the tortious action of a nonemployee may potentially be able to sue

employees from suit even when an FTCA exception precludes recovery against the Government”).
% See infra “Employees and Independent Contractors.”

67 See infra “Scope of Employment.”

6828 U.S.C. § 1346(b)(1) (emphasis added).

69 See, e.g., Kinebrew v. United States, No. 15-6855, 2016 WL 3014887, at *1 (E.D. Pa. May 26, 2016) (“The United
States has not waived its sovereign immunity under the FTCA for claims based on the alleged negligence of non-
employees . . . .”); Gonzalez v. United States, C.A. No. C-06-352, 2007 WL 2008675, at *3 (S.D. Tex. July 5, 2007)
(“The FTCA does not impose liability on the government for the acts of non-employees . . . .”).

7028 U.S.C. § 2671.

1 See, e.g., U.S. Tobacco Coop. Inc. v. Big S. Wholesale of Va., LLC, 899 F.3d 236, 248 (4th Cir. 2018) (“[Aln
‘employee’ for purposes of the [FTCA] need not have formal employee status.”).

2 See, e.g., Creel v. United States, 598 F.3d 210, 211-15 (5th Cir. 2010) (concluding that, because individual physician
at Veterans Affairs Medical Center was an independent contractor rather than an employee of the federal government,
plaintiff’s medical malpractice claim against that surgeon could proceed); Woodruff v. Covington, 389 F.3d 1117, 1125
(10th Cir. 2004) (affirming denial of individual defendants’ motion to dismiss the plaintiff’s tort claims against them
and to substitute the United States as the defendant on the ground that the individual defendants were “not ‘federal
employees’”).

3 See infra “The Boyle Rule.”
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that nonemployee individually under ordinary principles of state tort law, even though he could
not sue either federal employees or the United States under the FTCA.™

Whether an individual doing work on behalf of the federal government meets the statutory
definition of employee is not always immediately clear. For instance, the United States commonly
hires independent contractors to carry out its governmental objectives.” The FTCA, however,
explicitly excludes independent contractors from the statutory definition of “employee.”’® As a
result, “the government cannot be held liable” under the FTCA “for torts committed by its
independent contractors”;’’ the plaintiff must instead attempt to seek compensation from the
contractor itself.”

Whether an alleged tortfeasor is an independent contractor as opposed to a government employee
is often a question for courts to resolve. While different courts consider different sets of factors,”
most courts hold that “the critical factor” when assessing whether a defendant is an employee or

4 See, e.g., Creel, 598 F.3d at 21115 (remanding with instructions to deny nonemployee’s motion to dismiss and to
grant United States’ motion to dismiss); Ezekiel v. Michel, 66 F.3d 894, 903-04 (7th Cir. 1995) (explaining that if
individual defendant was “an independent contractor rather than a federal employee,” the plaintiff’s case against that
defendant could proceed).

5 See, e.g., Inre KBR, Inc., Burn Pit Litig., 744 F.3d 326, 331 (4th Cir. 2014) (“Since the United States began its
military operations in Afghanistan and Iraq in 2001 and 2003, respectively, its use of private contractors to support its
mission has risen to ‘unprecedented levels.” At times, the number of contract employees has exceeded the number of
military personnel alongside whom they work in these warzones.” (quoting Comm’n on Wartime Contracting in Iraq
and Afghanistan, At What Risk? Correcting Over-Reliance on Contractors in Contingency Operations 1 (Feb. 24,
2011))).

6 See 28 U.S.C. § 2671; U.S. Tobacco, 899 F.3d at 248 (“An ‘employee’ does not include an ‘independent contractor’
working for the government.”) (citing 28 U.S.C. § 2671; United States v. Orleans, 425 U.S. 807, 814 (1976)).

7 Edison v. United States, 822 F.3d 510, 514 (9th Cir. 2016). Accord, e.g., Carroll v. United States, 661 F.3d 87, 93
(1st Cir. 2011) (“The FTCA expressly does not waive the government’s immunity for claims arising from the acts or
omissions of independent contractors.”); Tsosie v. United States, 452 F.3d 1161, 1163 (10th Cir. 2006) (“Although
‘employees’ of the government include officers and employees of federal agencies, ‘independent contractors’ are not
‘employees.” As such, ‘the FTCA does not authorize suits based on the acts of independent contractors or their
employees.”” (quoting Curry v. United States, 97 F.3d 412, 414 (10th Cir. 1996))).

8 See, e.g., Creel, 598 F.3d at 211-15 (concluding that, because individual physician at Veterans Affairs Medical
Center was an independent contractor rather than an employee of the federal government, plaintiff’s medical
malpractice claim against that surgeon could proceed); Woodruff v. Covington, 389 F.3d 1117, 1125 (10th Cir. 2004)
(affirming denial of individual defendants’ motion to dismiss the plaintiff’s tort claims and to substitute the United
States as the defendant on the ground that the defendants were “not ‘federal employees’”); Ezekiel, 66 F.3d at 903-04
(concluding that if individual defendant was “an independent contractor rather than a federal employee,” the plaintiff’s
case against the defendant could proceed). But see infra “The Boyle Rule.”

8 Compare, e.g., U.S. Tobacco, 899 F.3d at 248 n.4 (“Although none are dispositive of the question, factors that courts
may consider in making the determination [of whether the tortfeasor is an independent contractor] include: (a) the
extent of control which, by the agreement, the master may exercise over the details of the work; (b) whether or not the
one employed is engaged in a distinct occupation or business; (c) the kind of occupation, with reference to whether, in
the locality, the work is usually done under the direction of the employer or by a specialist without supervision; (d) the
skill required in the particular occupation; (e) whether the employer or the workman supplies the instrumentalities,
tools, and the place of work for the person doing the work; (f) the length of time for which the person is employed,;

(9) the method of payment, whether by the time or by the job; (h) whether or not the work is a part of the regular
business of the employer; (i) whether or not the parties believe they are creating the relation of master and servant; and
(j) whether the principal is or is not in business.”” (quoting Robb v. United States, 80 F.3d 884, 839 n.5 (4th Cir.
1996))), and Creel, 598 F.3d at 213-14 (listing similar factors), with, e.g., Woodruff, 389 F.3d at 1126 (“We have
devised seven factors to guide this determination: (1) the intent of the parties; (2) whether the United States controls
only the end result or may also control the manner and method of reaching the result; (3) whether the person uses his
own equipment or that of the United States; (4) who provides liability insurance; (5) who pays social security tax;

(6) whether federal regulations prohibit federal employees from performing such contracts; and (7) whether the
individual has authority to subcontract to others.” (quoting Lilly v. Fieldstone, 876 F.2d 857, 859 (10th Cir. 1989))).
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an independent contractor for the purposes of the FTCA is whether the federal government
possesses the authority “to control the detailed physical performance of the contractor.”® “[A]
contractor can be said to be an employee or agent of the United States within the intendment of
the [FTCA] only where the Government has the power under the contract to supervise a
contractor’s day-to-day operations and to control the detailed physical performance of the
contractor.”®'For example, courts have typically determined that certified registered nurse
anesthetists (CRNAs) working for federal hospitals qualify as employees under the FTCA.#
These courts have justified that conclusion on the ground that CRNAs do not ordinarily enjoy
broad discretion to exercise their independent judgment when administering anesthesia, but
instead operate pursuant to the direct supervision and control of an operating surgeon or
anesthesiologist working for the federal government.®® That same analysis produces a different
result when considering physicians. Courts have generally held that because physicians who
provide medical services at facilities operated by the United States often operate relatively
independently of the federal government’s control, such physicians ordinarily qualify as
“independent contractors, and not employees of the government for FTCA purposes.”*

The Boyle Rule

Because the FTCA’s prohibition on tort suits against individual federal employees does not
insulate independent contractors from liability, a plaintiff injured by the tortious action of an
independent contractor working for the federal government may potentially be able to recover
compensation directly from that contractor.®® Nevertheless, a plaintiff asserting a tort claim

80 Ohlsen v. United States, 998 F.3d 1143, 1157 (10th Cir. 2021); U.S. Tobacco, 899 F.3d at 248. See also, e.g., Creel,
598 F.3d at 213 (same).

81 U.S. Tobacco, 899 F.3d at 248 (quoting Wood v. Standard Prods. Co., 671 F.2d 825, 829 (4th Cir. 1982)) (internal
quotation marks omitted).

82 See, e.g., Bird v. United States, 949 F.2d 1079, 1080 (10th Cir. 1991) (“[A]t the time in question the [certified
registered nurse anesthetist] was not an independent contractor but was an employee of the government[.]”); Bryant,
2000 WL 33201357, at *11 (concluding that nurse anesthetist “was acting as an employee of the federal government
within the meaning of the FTCA”).

83 See Bryant, 2000 WL 33201357, at *9 (“[T]he written policy and procedure of the Medical Center required either the
chief anesthesiologist or the operating surgeon to exercise immediate clinical supervision of CRNAs . .. .”); id. at *9—
10 (“[A] CRNA’s ability to exercise his or her professional judgment is limited . . . [S]o long as the directions of the
surgeon comply with standards of safe anesthesia practice, a CRNA is obligated to follow those directions even if he or
she disagrees.”); id. at *10 (“[T]he undisputed evidence of record demonstrates that CRNA Franc was subject to the
supervision and control of operating surgeons when engaging in her activities as a nurse anesthetist. Unlike a physician,
her actions in administering anesthesia were subject to the control of federal employees.”).

84 Robb, 80 F.3d at 890 (citing numerous cases). See also Creel, 598 F.3d at 212 (concluding that orthopedic surgeon
who performed surgical procedure at Veterans Affairs Medical Center “was an independent contractor”). Cf. Woodruff,
389 F.3d at 1128 (holding that defendant physicians failed to prove they were federal employees for FTCA purposes).

That said, there is no per se rule “that a physician must always be deemed an independent contractor;” whether any
particular physician hired by the government qualifies as an independent contractor depends on the facts of each case.
Robb, 80 F.3d at 889. See also Ezekiel v. Michel, 66 F.3d 894, 903-04 (7th Cir. 1995) (concluding that “resident
physician in training” was “an ‘employee of the Government’ for purposes of the FTCA”).

Moreover, Congress has provided that, under specified circumstances, certain types of medical contractors qualify as
employees of the federal government for purposes of the FTCA. See Glenn v. Performance Anesthesia, P.A., No. 5:09-
CV-00309-BR, 2010 WL 3420538, at *5 (E.D.N.C. Aug. 27, 2010), aff'd, Hancox v. Performance Anesthesia, P.A.,
455 F. App’x 369 (4th Cir. 2011) (summary order) (“[PJursuant to the Gonzalez Act, health care providers who serve
under a personal services contract authorized by the U.S. Secretary of Defense are deemed to be employees of the
government for the purpos