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Video Broadcasting from the Federal Courts: Issues for Congress

Summary

Members of Congress, along with the legal commur
considered the potential merits and drawbacks of
courtroom pr ocbeieldi ntgosi.gdeTohposedafmidrresatf ¢e d evsal court s
introduced in the House of RelPr9dsse n tMetmbwe ss ionf 1 6
Congress in both chambers have regularly introdtu
federal courts and hatwvkesombiemts held hearings
Video cameras are commonly used in state and 1 oc
record and broAldltas5® gprateedumEgeme courts in the
cameras under certainlowediinomasnyantdactemerfas &r
proceedingsameYeats vairdce onot widely used in federal
are not wused at all 1in the Supreme Court. Rul e 5
banned aplhgt aggird broadcasting of any,afnedd etrhails cr i mi
policy r e mahien sJ uidni ceifadlf c@ ohnefTeUrmeionnceled c $ e at s | ot pr o ¢
frd®91 to 1994 2a0nld5 ftrtochms t2uksdleyl otfo vidalb cameras 1in
courtirmoamisvil Apr mac eeediulgs of their participation
federal «c¢itt dufietd ecroaulr tdsi satnrdi ct courts presently a
courtrooms under certain circumstances.

Even as ¢adwmemsse oD courts has become more widesop
many of the fundamental questions about the use
unchanged.

The debate regarding video camdthaesei mnfledethaelr doc
e the appropriate diegvelevomie tonigmr emati tomrasl r el at
opereoafiohe federal judiciary,;
e the dogrceess thd mehtoiual cd o hfachdee o a;t t s
e the advantages addidjiwdiddiamlt atgreasn ofamency

e the potential effects econfs ucraimmegraanasd fi ani rt hter icaolur t
protectingprpiayrataeigcdi pant s

e the possible ways in which cameras may alter
and affect yjudicial integrit

Addressing these i1issues often involves balancing
protections to make sure the accused receives a
me da actes st he court s.

Generally, whlidgi Coatge eiss tmhiys area, to date, co
given to the Supreme Court Jddsrtalcejsudindi aorttheirn od
if and hewowiddamg and broadcasting should be 1mpl

Congressional Research Service



Video Broadcasting from the Federal Courts: Issues for Congress

Content s

) T S G T A B o A B N P 1
Current Status o.f....Cou.r.t.....Me.di.a... . Ac..c.e.8.8.cceee.e. 2
U. S. S U P M@ G0 T L 2
Federal Circui t... a.n.d...Di.s.t.r.i.c.t...Cour.t.s....7

199994 Judicial Con.f.e.r.enc.e..Pil.ot.. . Prdgram
2021015 Judicial Condf.er.enc.e..Pil.ot. .. . Prlo@ram
or

Ma j Debates and Cons.i.d.er.a.t.i.ons... . flor...E.dRicymaker

Appropriateness o.f..Comngr.e.s.s.i.0mn.a.l..Ac.t..i.lo2n
Public and Media .Ac.c.e.s.s....t.o..t.he..J.udi.c.ilad y

Transparency and..Op.en..Gov.e.r.nmenb ... 17
Admi ni st er.i.n.g. . . JTord.a.l S e 19
Disruptive Naturica ofq Ciamma.nats....a.n.d...Me.d 9
Prid va c gl s 8 e S 20
Effects on Courtroom Behavi.or...How.C2ses are
Recent Congr e.s.s.i.on.al. . Ac.t i Vol Yo, 2 4
Cameras in the Co.nr.t.r.o.om.Ac.t...(.S...82.2.)24
Sunshine in the Co.ur.t.r.o.cm. . Ac.t..(.S.... 7.7.02) 5
Transpareac ¥ Me. .Mt . GAC b 27
Eyes on t he. .. .Comr it S Al L 27
Complementary .Pali.c.y..Me.a.S. UL €. S iiiiiiiieeenn 28
Concluding ..0bB.S.I. N8 Lol edO DSttt e e 29
Tables
Table 1. ComparisonTeofighegissiltotAbh own Vi Heol BF oa c
Federal Couzr.t..Pr.o.c.e.e.di n.gs ... 26

Contacts

Aut hor ) T 0 YOO O 1 D S TR o YO0 o W 29

Congressional Research Service



Video Broadcasting from the Federal Courts: Issues for Congress

Introduction

The issue of whether or not to allow video c¢camer
debatMedmbbeyr s o ft h€€on grgeasls community, journalists,

introduction of ne Wseamrthle cfhinlonhsd giann atéhse heaavrel ys h2i Of t
some of the considerations in this ongoing dialc
c ame rdansi earnmnenhcvedesongly, new technology makes vi
accessible to mordi spteroipblut,e da ngdu iacbkl My sttoi fbtem ot i ns
courts, and several international supreme court s
ot herwise broadcast, their proceedings wunder cer
Al t hough the U.0o&.s Srwpr earhel oGvo wratmed as fodwany sort
federatuit and district courts do allow video 1 e
Conference of hachoen sthadxepra v d$S mgt ¢ he use of camer as
couBome judges who have experience with video ca
of video recording or broadcasting in the court:s
t o t htes ecfafneecr as mi ght Hhee pabltikfetgpmeasppdiyhgends
teleWUi Supgeme Cour®t proceedings.

In this oaoMenntbeexrts, of Congress have introduced mea
use of video cametass FEymickee-lthgedakiadddtwl of bills
been introdufodisddmcge foippwamdpt educsd in the

Congress addressing gcamndatswonsimel fedpreposoahbst
i ntr otdhuucse nif & th'@onlgPaes t o t he assortment of consid
debate, the provisions ofvahpgpsseevcamael adi main ¢ ihen

l“Cameras 1in t HistorylobthedMass bedimin the United States: An EncyclopediaMargaret A.
Blanchard, 3 ed. (New York:Routledge, 2013), pp. 11B0. The first bill in Congress to allow video cameras in the
federal courts wall.R. 4848, introduced on February 17, 1937T provide for the recording of certaproceedings in
the district courts of the United States by motion pictures and synchronizedrssonding equipment and for the
reproduction of such proceedings by talkingtpies in the circuit courts of appeals of the United States and in the
Supreme Court of the United States upon the review of any such case.

2For details on U.S. state courts, deet i onal Center for State Cour tMarch “Camer as
20, 2019, ahttps://www.ncsc.ordlopicsMedialCamerasn-the-CourtResourceGuide.aspxRadio Television Digital

News Association, “CaBySt as ei chitp:/vew rinawrggontenttAmesas_in tceurt

andRobert L. Brown, *“ HapCamerasaMhre UnitedrStatesfSupfemenE€ourt aidithe State

S upr e me Jodrnahof Appellatéractice and Processol. 9, no. 1 (Spring 2007), pp-1b. The highest national

courts of Israel, Brazil, Great Britain, Canada, and Australia each alloe degree of video recording and/or

broadcasting. The International Criminal Court at The Hague also provides video streaming of its hearings, following a
long-standing tradition set by preceding international criminal tribunals to maintain audio andeddets of their

proceedings. For more information on some international perspectives on cameras in the courts, see Kyu Ho Youm,
“Cameras in the Cdurtstodmnitmrtyhe Thwe Jt 8. Su Brighame Court Lea
Young University.aw Reviewvol. 2012, no. 6 (December 2012), pp. 1 2831.

3 C-SPAN has tracked these public attitudes since June 2009, and, in every iteration of its poll, at least 61% of U.S.

adults surveyed support televi s, supporteisrepraSented6d% efUS.r al ar gume
adults surveyed. S&&SPAN/PBS Supreme Court Survey 2@48just 28, 2018, dittps://www.espan.org/

scotussurvey2018A poll reported by th&/ashington Posh September 2014 showed similar findings, with 41% of

U.S. adults strongly supporting live broadcasting of Supreme Court proceedings, 33% somewhat supporting, 13%
somewhat opposed, and 7% st r oiQuarters obAmericanscVdhCameraseintiéa ncy Scol a
Supreme Court as One Federal Judge Ddhe&witchSeptembers3, Why Some o
2014, athttps://www.washingtonpost.com@wsthe-switchivp/201409/03threequartersof-americansvantcameras
in-the-supremecourtasonefederatjudgedemonstratesvhy-sonme-of-his-colleaguesdont/.
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balancing concerns about presertvhag gaoadlicjiali kat
improved public educationagnmpdrengycess, O gOoOVe

This report is not intended to provide a legal a
cameras in f&Tbkftalll cawiumrg rsoeeqnwirdns def t hi s

e infor mattihoen caubroruetnt judicial policies and att

camera use 1in the U.S. Supreme Court, feder a
court s ;

e summaries ddbathees msagder ations for policymaker
subject of courtroom cameras, including the .
acts pbandaprudbsl ifcorand media access to the court
on courtroom proceedings,;

e a summary of oonsmgieLwhegmrklséadtoi date related
broadcasting fr omndetsheer nfffetodicorndelngde s w mtt § van d
proposals, including the Cameras in the Cour
Courtr otohne Alcrtans parenc,ynd he GEyesnmant hAdcCour't
Ac,and

e complementary polfcgcmoemphireh $hmtitlmrghbject:

Current Status of Court Me di a

This section describes the current policies that
distriktaveomdapt ed regarding vi ddowngamwdrnads tihe talt
Supreme Court Justices and other federal judges
Video broadcasting can be treatedvadeone of seve
information about their proceedings to the publi
federal courts have in place relatedwhteorepubl i c a
rel evant

U.S. Supreme Court

The U. S. S u psr enmoet Caolulrotw dtohee use of anyForype of ¢
cases 1involving criminal matters, the Supreme Cc
Procdédhireh are submitted t o ‘aCfotnegm esonsbwyl ttahtei Sm pw
Judicial Conferenbt@len olf9 46h,e Rlunliet e5d3 Swaast easdded t o t
Criminal Pr et attdhaes ef,o Iwhoiwihn g :

4 For legal analysis, contact the American Law Division at CRS.

SU. S. Supreme Cour-Et i gV ehttpsHviwtv.gupreneeourCgonsiting/etiquette.aspx

6“These rtules govern the procedure in all criminal proceedi
courts of appeals, and the Supreme Court of thhe United St a
Federal Rules of Criminal Procedursee U.S. Congress, House Committee on the JudiEiedgral Rules of

Criminal Procedurecommittee print, 115Cong., 29sess., December 1, 2018, No. 9a3kington: GPO, 20183t
https://www.uscourts.gofite/252408ownload

"P.L. 76675, 54 Stat. 688, June 29, 1940; 28 U.S.C. §§2072, 2074.
828 U.S.C. 8331.
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Except as otherwise provided by a statute or these rules, the court must not permit the
taking of photographs ithe courtroom during judicial proceedings or the broadcasting of
judicial proceedings from the courtrodm.

The Judicial Conference added further prohibitic
courtrooms in 1973 througlStiattse®Adatdhed gogfh . Sounpdruecnie f
Court Justices are not r eqtitihreeyd dtoo faoblildoew biyt st hgeu
many matters and seemingly have adopted i1its posi

Even though ocamamrgaseawndeseaae prohibited in the
is no statute that designates possession or use
indi wi diwmael of such equipment, however, may cons-t
wheih is a viol @d®AsomRud€ HS8démali chaws, the prohibi
lifted if the Supreme Court and Judicial Confere
Procedure, or 1f Congress pas siens tah es tcaotuurtter otohma.t

oral arguments and opind®me,announc
There are about 400 seats in the

i esgudstsse do font teh el msutmbeas ,ofj our nal

bar wHhu rairneg aolrsaol ianr gautnieenntdsa,n cseo. me
t hose whso swassshi am, samdy dotolrert hpu fluil d

ute viewing.

eme Cour
tved bas
public v
eme Cour
r
n

- o = =
-

e
pr
served fo
rr-tschrosh (m3
e Supreme Court posts tr cripts of its opini
al arguments, to 1ts offic“wal hwaBonfi ntalteei®mpi ni or
1

Su
fi-
th
Su
roe
fo
Th
or
rel Pasd,ar gnsmemitptt s aare also postellypnctald ys ame

9Fed. R. Crim. P. 53. 64,at http://www.uscourts.gofile/documentiulescriminaklprocedure

WAndrew J. Lievense and Avern Cohn, “The Federal Judiciary
Justice System Journalol. 28, no. 3 (2007), pp. 27282.

UThe Code fplie€to bnitad States tircuit judges, district judges, Court of International Trade judges,

Court of Federal Claims judges, bankruptcy judges, and magistrate judges @eiions of this Code apply to

special masters and commissionerghe Tax Court, Court of Appeals for Veterans Claims, and Court of Appeals for

the Armed Forces have adoptedthisCddeSe e United States JudiciatedSfateaference,
Judges, ” Ma rhttgy//wiwn2uscourt)gbiddgesjudgeshipsiodeconductunitedstategudges

1240 U.S.C. 86134.L. 107217, August 21, 2002, 116 Stat. 1183. In February 2014, protestors interrupted Supreme
Court oral arguments and posted unauthorized video recordings of the incident and some additiooaicourt

proceedings to YouTube. The man who interrupted the Court was arrested for creating a disturbance in violation of this
statute, but no one was arrested or otherwise penalized for the act of creating or posting an unauthorized video.

13The number of ss to the public may be especially low in higfofile cases: for the March 2013 sagex marriage
cases, one estimate isthatabout 70dull y s e a t s -minndu t3e0” “rtohtractei ng seats were avail

the public during oral arguments. S&@l a m Li pt ak, “Supreme Court New&ek ator Line
Times April 15, 2013, ahttp://www.nytimes.con201304/16/fussupemecourtspectatofine-actsasa-toll-
booth.html

“y. s. Supreme Cour t,http/@wwsupremecountgodval_argumengsbuitroomseating.aspx

15 Beginning in 1992, the HERMES Bulletin Board System made opinions available online to those with a subscription.

In 1995, the Court created its own bulletin board system, followed by its own website in 2000, where opinions were

posted for public viewing. SeeMaRo s ¢ Papandrea, “Moving Beyond Cameras in t
Me di a, and t h BrighamprevaginiveSity awtRevievol. 2012, no. 6 (2012), pp. 190910. For

current policies and opinions available, see U.S. Supreme @pinipns athttps://www.supremecourt.gaginions/

opinions.aspxPaper copies of Supreme Court opinions are still distributed to members of the press as decisions are

announced in the couomm.

16 Beginning in October 2000, the Supreme Court has posted oral argument transcripts to its website. Initially, these
were posted within 205 business days of the end of the argument, but have been posted on the same day since
October 2006. Forcurren pol i cies and available oral argument transcrip
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Supreme Court posts the audio recordi
arguments are not postFod ommehd igtme
me Court -hay awedicaSradc osmdiengs .

e =5
- —

e
a
p

Supreme Court |lelwaedonnigntedwtdlcahe dpfeoesentrt
i, dbadtrtseooemal have expressed a willingne:
t Justices may seem reluct ani tgthetfSloanet ob s e r
r receptivity toward bringingfcamedas 1ntc
essors strongly oY Whissleedv ecfaaniehrea sc uirnr etnhte Jcuost
emar ked that hey would consider permittir

S o = »no
SR -

s ==

= o058 o0 o0

< o 0o =
[ BN B

Tr a n s c rhitpy/ewwsw,stipremeacourt.gowal_argumentsftgument_transcript.aspx

17The Supreme Court began recording audio of oral arguments in 1955, though tapes were only available to

researchers for educational purposes after the close of a term from the National Archives and Records Administration

(NARA), and tapes were not sentNARA between 1971 and 1986. Following the commercial publication of excerpts

from some of the tapes, the public was granted access to the NARA recordings. Beginning in 2003, an independent

website, Oyezhitp://www.o)ezorg post ed many of the Court’s oral arguments
digitized all the past oral argument audio tapes available from NARA, and it continues to post new oral arguments

when audio is released. At the start of the October 2010 teenSupreme Court began posting oral arguments to its

own website. For current policies and available audio, see

http://www.supremecatigovioral_argumentstgument_audio.aspx
18 Prior to October 2010, sanuy audio recordings were released only to the media but are now available to anyone

with access to the Supreme Court’s publ iedayargument t e . The fir
audio was foBush v. Gore531 U.S. 98 (2000). Recent examples of sdmeaudio releases have included cases
related to campaign financ€ifizens United v. FEC558U.S. 50 (2010), the Affordable Care Atta t ' | Fed' n of

Indep. Bus. v. $elius 132S.Ct. 2566 (2012)), and sarsex marriageHollingsworth v. Perry133 S.Ct. 2652,
(2013),United States v. Windsat33 S.Ct. 2675, an@bergefell v. Hodged 35 S. Ct. 2071, 2015).

19 Justice David Souter (who retired and was replaced bycduBtinia Sotomayor in 2009) once told Members of the

Hous e, “the day you see a camera coming into our courtroom
House Committee on Appropriations, Subcommittee on Commerce, Justice, State, ang/JDdigéatments of

Commerce, Justice, and State, the Judiciary, and Related Agencies Appropriations for 19971 ®#rCéng., 29

sess., March 28, 1996, p. 31. Some observers suggest that
generationkeffect, and that as older Justices retire, their younger replacements may be increasingly from a cohort of

judges who are comfortable allowing video cameras in the courtrooms. Justice Stephen Breyer has made statements

alluding to thisdynamiconsevekalc c a s i ons, and one example follows: “I’m not
with [television] to that point-l actually can remember radio. That will change and eventually people will be on the

court that grew up with nothing but that and | believeiitiwl ¢ hange and probably they’1l1l com
“Why Of Course Justice StephUs NBBvs & Warld Rephalanuasy 15 20t4kat t Cons t it
http://www.usnews.coméwsblogsivashingtorwhispers201401/15Mhy-of-coursejustice stepherbreyerhasa-

pocketconstitution Justice Samuel Alito has similarly indicated that futureidessimay have a different perspective

on broadcasting; see U.S. Congress, House Committee on Appropriations, Subcommittee on Financial Services and

General Governmengupreme Court Budget Hearirgl 6" Cong., ' sess., March 7, 2019.
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colleagu®mamgref dt h ea 1Jsuosvteiacloeasd lhpacavipesp r ¢ hveindseioo n t o wa
broadcasting of SuPreme Court proceedings.

For the 1 ower federal courts, and, in particul ar
Court Justices are somewha more sumpadetpudbdblofl a
statement spgorteecnotginailz benefits of televising judic
made public statements that acknowledge the pote
with cameras 1in the owawmrgtomomhwhicl d otwlkeay cwaird ss e
comment ed on thei?Asp oas ictiirvceu ietx pceoruiretn ¢jeusd.g e , for

t
t

20 Chief Justice JahRoberts and Associate Justices Ruth Bader Ginsburg, Stephen Breyer, Sonia Sotomayor, and
Elena Kagan all made comments to this effect during their confirmation hearings.SSé&&ongress, Senate

Committee on the Judiciaridomination of Ruth Bader Ginsly, to be Associate Justice of the Supreme Court of the
United States1039 Cong., ®sess., July 2@3, 1993, S. Hrg. 16382 (Washington: GPO, 1993), p. 5T6S.

Congress, Senate Committee on the Judiciémg, Nomination of Stephen G. Breyer taheAssociate Justice of the
Supreme Court of the United Stat#839 Cong., 29 sess., July 125, 1994, S.Hrg.16315 (Washington: GPO, 1994)

p. 160;U.S. Congress, Senate Committee on the Judiciary, Confirmation Hearing on the Nomination of John G.
Rokerts, Jr. to be Chief Justice of the United States! Qithg., ¥ sess., September 12, 2005, S. Hrg.-168

(Washington: GPO, 2005pp. 239, 3241J.S. Congress, Senate Committee on the Judicamfirmation Hearing on

the Nomination of Hon. Sonia ®mayor, to be an Associate Justice of the Supreme Court of the United Btdfes

Cong., ®sess., July 13, 2009, S.Hrg. 1303, p. 83; U.S. Congress, Senate Committee on the Juditiey,

Nomination of Elena Kagan to be an Associate Justice ofithe®ie Court of the United Statd4 I" Cong., 29 sess.,

June 28, 2010, S.Hrg. 111D40 (Washington: GPO, 2010), pp. 83, 136. At their confirmation hearings, Associate
Justices Samuel Alito, Neil Gorsuch, and Brett Kavanaugh each stated that theypwvputid@a ¢ h t he i ssue with
open mind”; see U.S. Congr e sCGonpfiimatiomHearieg orCtoeNonminatioeaof Hoo.n t he Jud
Samuel A. Alito, Jr., to be an Associate Justice of the Supreme Court of the Unitedl $#it€sngress, 2 sess,

January 913, 2016, S.Hrg. 16277 (Washington: GPO, 2006), pp. 4881; U.S. Congress, Senate Committee on the
Judiciary,Confirmation Hearing on the Nomination of Hon. Neil M. Gorsuch to be an Associate Justice of the Supreme
Court of the United Stase113" Congress, $sess., March 2@3, 2017, S.Hrg. 13308 (Washington: GPO, 2017), p.

150; U.S. Congress, Senate Committee on the Judiblamjnation of the Honorable Brett M. Kavanaugh to be an
Associate Justice of the Supreme Court of the USitates September -, 2018.

21 At the House subcommittee hearing for the FY2020 Supreme Court budget, for example, Justices Samuel Alito and

Elena Kagan both expressed support for providing greater a
that televising them could affect the decisionmaking process and change the operation of the Court in unintended ways.

See U.S. Congress, House Committee on Appropriations, Subcommittee on Financial Services and General
GovernmentSupreme Court Budget Hesag, 116" Cong., ¥ sess., March 7, 2019; also reported by Sylvan Lane,

“Alito, Kagan Oppose Thehil March 7, 2019, &ittpgi/thehitheomfE€gulationd33109
alito-kaganopposecamerasn-supremecourt At an event in 2015, when speaking about cameras in the courtroom,

Justice Sonia Sotomayor remarked, “ 1 am movingcemore closel
Kagan was similarly quoted as now being “conflicted” on th
Court’s Kagan, Sotomayor Ret hi nWashingtpnpPosFebrudrw2r205aaimer as i n th
http://www.washingtonpost.comalitics/courts_lawsupemecourtskagansotomayoirethink-supportfor-camerasn-
the-courtroom201502/02/1fb9c44eab3411e4ad717b9ebalf87d6_story.htiDuring a 2015 interview, Justice

Stephen Breyer stated, “Part of me wikpebpteswouldfindthisa as ] were i
very educational experience. Part of me i1is slightly afraid
interview with Joe Scarborough, Mika Brzeznski, and Mike Barndbtening Joe MSNBC, September 28, 2015, a

http://www.msnbc.conmorningjoeMatchjustice breyerscotusnotthe-mostsecretcourt533556291958

22 For the positive experiences bfstice Samuel Alito and Justice Sonia Sotomayor with cameras in their courtrooms

in the federal circuit courts, see U.S. Congress, Senate Committee on the Ju@arifinnation Hearing on the

Nomination of Samuel A. Alito, Jr., to be an Associate Jusfithe Supreme Court of the United Stat€@§" Cong.,

2"dsess., January B3, 2006, S.Hrg. 16277 (Washington: GPO, 2006), p. 480. U.S. Congress, Senate Committee on
the JudiciaryConfirmation Hearing on the Nomination of Hon. Sonia Sotomayor, ém#essociate Justice of the

Supreme Court of the United Stat&&I" Cong., ® sess., July 13, 2009, S.Hrg. 1303, pp. 8283. Former Justice

David Souter, however, recounted a more negative personal experience with cameras in the courtroone at the stat
supreme court level: see U.S. Congress, House Committee on Appropriations, Subcommittee on Commerce, Justice,
State, and Judiciarfpepartments of Commerce, Justice, and State, the Judiciary, and Related Agencies Appropriations
for 1997, Part 6 104" Cong., 29 sess., March 28, 1996, p. 31.
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Breyer voted in favos foifr stthep iJluadti cprad g rCaom faemr & nwve
for the pr ovgarsa m, o tt hcohuogshe ni .t

The concerns rtahiasbeldmgt caamerlasavdén the courtroom ari
effect the videos might have on the judicial proc
expressed support fars domegras ithet pe Scewerdti mgom a
Some are concerned that cameras may caudse the Ju
or that a change may #Ottleear hlows tair gaasme nt s waver ,man
argument ssmal e panmlty od tnhaek ionvge rparlolc edsesc:i saisonl ong as
deliberotticams i nt pk linvaaktien,g wpbraol ademscsi 5 i lomr g26 1y uncha
Some Justices also express the view tchoautl d udges
bring greater political preadbude tgr toedber nteypttrad
of tRe 1law

Th®upreme Courtimnstibygtneburkatans slow to chang

me mb €I tso. fi tteami t i o ursi sipnr uidtesncjeu rel ated to new techn
cautious about introducing ndw otechcshenrod eorgsy, i wit de ¢

23U.S. Congress, Senate Committee on the Judicldgy Nomination of Stephen G. Breyer to be an Associate Justice
of the Supreme Court of the United Stafé¥39 Cong., 29 sess., July 45, 1994, S.Hrg.16315 (Wahington: GPO,
1994) p. 159.

24U.S. Congress, Senate Committee on the Judicldsy Nomination of Clarence Thomas to be Associate Justice of
the Supreme Court of the Wedl States102'¥ Cong., ¥ sess., September 10, 1991, S. Hrg.-1084, Pt. 1
(Washington: GPO, 199.1p. 284, 385.

25 See comments from Justice Samuel Alito from U.S. Congress, House Committee on Appropriations, Subcommittee
on Financial Services and Gaal GovernmeniSupreme Court Budget Hearinl6" Cong., ¥ sess., March 7, 2019;

U.S. Congress, Senate Committee on the Judidémination of Anthony M. Kennedy to be Associate Justice of the
Supreme Court of the United Stat&60" Cong., ¥ sess., December 14, 1987, S. Hrg.-1087, p. 218

26U.S. Congress, House Committee on Appropriations, Subcommittee on Transportation, Treasury, and Housing and
Urban Development, The Judiciary, District of Columtia$. Representative Joseph Knollergb@®MI) Holds a

Hearing on Fiscal Year 2007 Appropriations for the Supreme C@08" Cong., 29 sess., April 4, 2006 (Washington:
GPO, 2006), aftttp://congressional.proquest.camngressionafocviewt65.d40.bea434f300007d4&ountid=

12084

2’Carolyn Sackariason, “Kagan Ref]l eAspernsDaily Newugust3;20Me ar as Sup:
at http://www.aspendailynews.cos®@ctionhomel 48362 Justice Stephen A. Breyer, interview with Joe Scarborough,

Mika Brzeznski, and Mike Barnacli&lorning Joe MSNBC, September 28, 2015,Htp://www.msnbc.conmorning

joelatchjustice breyerscotusnot-themostsecretcourt533556291958

28U.S. Congress, House Committee on Appropriations, Subcommiit&eansportation, Treasury, and Housing and
Urban Development, The Judiciary, District of Columhis$. Representative Joseph KnollenberdgIiRHolds a
Hearing on Fiscal Year 2007 Appropriations for the Supreme C@08" Cong., 29 sess., April 4, 206 (Washington:
GPO, 2006), aftttp://congressional.proquest.camngressionafocviewt65.d40.bea434f300007d4&ountid=
12084 Justice phen A. Breyer, Interview with Stephen Colb&he Late Show with Stephen Colb&BS
September 15, 2015, lattps://www.youtube.com/atch¥=0j2yh6QJJJk

29U.S. Congress, House Committe® Appropriations, Subcommittee on Transportation, Treasury, and Housing and
Urban Development, The Judiciary, District of Columilapartments of Transportation, Treasury, HUD, the
Judiciary, D.C., and Independent Agencies Appropriations for 2006, P& Cong., F sess., April 12, 2006,
H.181-70 (Washington: GPO, 2006), p. 228; Justice Stephen A. Breyer, Interview with Joe Scarborough, Mika
Brzeznski, and Mike Barnacl®orning Joge MSNBC, September 28, 201&t http://www.msnbc.conmorningjoe/
watchjusticebreyerscotusnotthe-mostsecretcourt533556291958

¥SeeMaryRos e Papandrea, “Moving Bey malayy theaMedia, and theiSupremé e Cour t r o
C o u Btigham Young University Law Revievol. 2012, no. 6 (2012), pp. 19a®51. In one example from 2010,

while avoiding the larger question of whether trials should ever be broadcast, the Supreme Court haligdrdans

U.S. District Court for the Northern District of California to offer live audio and video streaming of -pifufile

federal case regarding saisex marriage. The Court argued that the lower court, in changing its rules to allow

broadcasting, didat follow the correct procedure. Yet some observers believed that the Court used the procedural
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recording may seem |like a tried and true technol
need taimaithe integrity of the coupbobteamiadd it
bene fviitdscaomé r a s . In recent years, observers note
more accessible tPRPNewgholticiewn idnikti poistdan.g or :
recordings online, help those interested in cour
fully Observers also note that the Justices als
engagemengievosion interviews where they are oft e
explain their judicial phi¥osophy and reasoning
Federal Circuit and District Courts
Currently, two f & darealle rcailr cduiisttvicibeuta tase warmtrdd i axlgls o w
their proceedings undePHicetrdmiimal Il y ,miftede rca lr csutmas
professional guidelines have generally prohibite
and distRulcet 530 uaftusk.de &Ff£ d€riami Ral Procedure pro
anrdadbirmadcasting tooamtdowmsg fedemnhdB 9cases, and
Congress passed legislation th#Thapppieldi bisi pnc
appliesngottthe dinmfitniaall s and during any subsequent
Conference continues to support Rule 53, given c
in criminal proceedings.

Al't hough t hes e hpolrieccioeosd dpergoshvinbnilgt of cr i minal p
may be all oweldhefscer ocfi wiild ecoa sceasmer as in civil p
t he bt o s t of the 1 ower federal courts still do
from tbemgonontrhave they expanded camera cov
of t'ken2ury, the American Bar Association (ABA)
cameras in courtrooms. Although the ABAgCanons o

grounds as a technicality and that the decision indicated
Hollingsworth v. Perry558 U.S. _ (201Q) per <curiam); Associated Press, “Supreme
of Trial on Legality of CaNewYoskDaily Newsanu@ry 31, 280rat i age Pan, Pr o
http://www.nydailynews.comewspoliticsisupremecourtblocksvideo-broadcastrial-legality-californiagay
marriagebanprop-8-article1.173703 Robert Barmegs, BaASsup BemadCast of Prop 8 Tr
Washington Postlanuary 14, 2010, http://www.washingtonpost.comp-dyn/contentarticle201001/13/

AR2010011304348.html

31U.S. Congress, Senate Committee on the Judiciary, Subcommittee on Administrative Oversight and the Courts,
Access to the Court: Televising the Supreme Gaaé" Cong., ¥ sess., December 6, 2011, S. Hrg.-582

(Washingtm: GPO, 2012)pp. 2,383 2; Lawrence Hurley, “U. S. Supreme Court P1
Documents,” Reut er shitp:/Bvenceuters.comttck/isusalrtte¢hnologyt
idUSKBN0K919620141231

82.S. Congress, Senate Committee on the Judicameras in the Courtrooni09" Cong., ® sess., November 9,

2005, S. Hrg. 10831 (Washington: GPO, 2006), pp. 10;83% ; J a me s O1 i gme @fhthe Benthltou s t i ces C

C h a €hjc&goTribune April 30, 2008, ahttp://articles.chicagotribune.co®0804-30/hews/
08042909101_supremeourtjusticestepherbreyerhigh-court Tony Maur o, “LReynoldsie Camer as R
Court and Media Lawlournal, vol. 1, no. 3 (2011), p. 26®ichardA . Posner, “The Supreme Court a
Cu 1l t GhicagpKent Law Revieywol. 88, no2 (April 2013), pp. 29808.

33 presently, the federal courts that do allow cameras in the courtroom were among the participants in the Judicial
Conference pilot programs, described subsequently in this section. These courts were simply allowed tasimgtinue
cameras after the formal conclusion of the pilot programs. The two circuit courts that presently allow cameras are the
Second and the Ninth Circuit. The three district courts that presently allow cameras are the Northern District of
California (San Fancisco), District of Guam, and Western District of Washington (Seattle); each of these district courts
is located in the Ninth Circuit.

8418 U.S.C. 83004.
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¥Andrew J. Lievense and Avery Cohn, “The FeWaysal” Judiciary
Justice System Journalol. 28, no. 3 (2007), pp. 27876.

%As amended in 1952, Canon 35 read, “[p]roceedings in cour:
The taking of photographs in the courtroom, during sessions of the court or recesses between sessions, and the

broadcasting or televising obart proceedings are calculated to detract from the essential dignity of the proceedings,

distract the witness in giving his testimony, degrade the court, and create misconceptions with respect thereto in the

mind of the public and should not be permitted. 7

7 A. B. A. Rep. 61611 (1952). The 1952

provided an exemption that allowed cameras in the courtroom for naturalization and other ceremonial proceedings. For
the story of courtroom photography in the earlif 28ntury and the iniéil ABA, judicial, and public responses to it,
see Richard B. Kielbowicz, “The Story Belidicaiulgval. 63¢ Adopti on

no. 1 (Juneluly 1979), pp. 1423.

37U.S. Congress, House Committee on the JudicRigygeeding®f the Judicial Conference of the United States,

1971, Communication from Chief Justice of the United States Transmitting Proceedings of the Judicial Conference of
the United States, April-6, 1973, prepared by Chief Justice Warren E. Burgét @hg.,15 sess., May 21, 1973, H.

Doc 93103, p. 10. When ABA revisions to the Canons of Judicial Ethics were finalized in 1972, they were also

renamed the Model Code of Judicial Conduct.

8American Bar Associat i oABAJoturGapvdl.éEs (Davembear #9729, p.4208. Thenduct , ”
exceptions judges may make are described in Canon3(aX7) (aas follows: “(a) The use of el
means for presentation of evidence, for the perpetuation of a record, or for other purposes ldigidiicistration; (b)

The broadcasting, televising, recording or photographing of investigative, ceremonial, or naturalization proceedings; (c)

The photographic or electronic recording or reproduction of appropriate court proceedings under the following

conditions: (i) The means of recording will not distract participants or impair the dignity of the proceedings; (ii) The

parties have consented, and the consent to being depicted or recorded has been obtained from each witness appearing in

the recording andeproduction; (iii) The reproduction will not be exhibited until after the proceeding has been

concluded and all direct appeals have been exhausted; and (iv) The reproduction will be exhibited only for instructional

purposes in educationa

”

1 institutions.

39 Chief Justice William H. Rehnquist, Judicial Conference of the United States, Report of the Proceedings of the
Judicial Conference of the United States, Washington, DC, September 20, 1989, http4/\aivw.uscourts.gofile/

16508ownload

40 Chief Justice William H. Rehnquist, Judicial Conference of the United States, Report of the Proceedings of the
Judicial Conference of the United States, Washington, DC, March 13, 1990, p. iiid:/aww.uscourts.goftile/

1651Hownload
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The initial Judicial Conference pilot program 71 e
covetrweod federal circuit courts and six federal d
Federal otuekléti)h¢ fMest common type of media reque
television cameras to report from the courtroom,
type of electronic medi*dncavedpdgaemheyyhei vil pr oc
participating juwgre imidtiicaltley ndwttr glhetyoward ca
the program and grew more supportive of cameras
Many of the federal judgdiss raufpftiirvme dantd adi & ameetr acs
behavior

Responses cfornocnetrjmeidnggd d ote fpregreaml ess of a consen
or not the cameras affected the behavior of attoc
educated,atnhle ttheblei concerns prevented the Judici
an expanded use of ¢ o*ulrnt rSoeopnt ecnabneerr als9 9a4t, tthhaet Jtuidr

4% Access to PACER and more information about the service is availaitkpsi/www.pacer.gov/

42 For some examplesf these comments, see Molly Treadway Johnson, Carol Krafka, and Donna Stiéidetra,
Recording Courtroom Proceedings in United States District Courts: Report on a Pilot Pfegeleral Judicial Center,
Washington, DC, March 15, 2016, pp-29 and Appedix F, athttps://www.fjc.govéontentB11380¥ideorecording
courtroomproceedingainited statesdistrict-courtsreportpilot.

43The Second and Ninth Circuit Courts participated in the first pilot program, along with the Southern District of
Indiana (Indianapolis), District of Massachusetts, Eastern District of Michigan (Detroit), Southern District of New

York (New York City), Eastern District of Pennsylvania (Philadelphia), and Western District of Washington (Seattle).

44 For more details about the program and the findings, see Molly Treadway Johnson and Carol Krafka, Electronic
Media Coverage of Federal Civil Proceedings: Bvaluation of the Pilot Program in Six District Courts and Two
Courts of Appeals, Federal Judicial Center, Washington, DC, 19B#pdfwww.fjc.govpublic/pdf.nsflookup/
elecmediacov.pdifile/elecmediacov.pdf

45 See Molly Treadway Johnson and Carol Krafka, Electronic Media Coverage of Federal Civil Proceedings: An

Evaluation of the Pilot Program in Six District Courts and Two Courts of Appeals,dFdddicial Center,
Washington, DC, 1994, pp. 7,14, 17, ahttp://www.fjc.govpublic/pdf.nsflookupklecmediacov.pdffile/
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The two circuit onoth#bkimhlhdt pprogralplac endt¢ a maeas,
and are currently the only two federal appellate
Circuit Coustt,r elmeng wmr atlo alrigwene®t videos on its w.

2021015 Judicial Goongfrearemnce Pilot P

In September 2010, the Judicial Conference aut hc
in the fomr¢rovobim proceedingd8Thpf brooeg rfaemd ebreagla nd iisnt
July 2011 and c ¢%wd I #deeddd riant rJiuclty cRofedn ¢ parti ci pa
notable change to the second study was that vide
posted online®Adtt eWSEChwr fsorgnad. contchmadhemnf of t he
participati o Notdhiesrtnr iZits tcroiucrtt sof Cali fornia, Dist
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to provide m dagar a’i*Res nfFossmd¢ omat hieweorte progr am

rel ciaMaer b PP©Over the cour v aftttile samuWdpenior jud

elecmediacov.pdf

46 Chief Justice William H. Rehnquist, Judicial Conference of the United States, Report of the Proceedings of the
Judicial Conference of the United States, Washington, DC, September 20, 1994, pttp5/vavw.uscourts.gofile/
21208ownload

47 Chief Justice William H. Rehnquist, Judicial Conference of the United States, Report of the Proceedings of the
Judicial Conference of the United States, Washington, DC, March 12, 1996, phttf:/atww.uscourts.gofile/
2119Hownload

“8For available lives t r ¢ a ms , see United States Courts for the Ninth Ci
http://www.ca9.uscourts.gawedialive_oral_arguments.phg\udio and video from past cases are posted the day after
the argument dtttp://www.ca9.uscourts.gavedia/

49 Chief Justicelohn G. Roberts, Judicial Conference of the United States, Report of the Proceedings of the Judicial
Conference of the United States, Washington, DC, September 14, 20181, mih8&p://www.usourts.goviile/2161/
download

®®For the most recent information on the pilot program, 7ref
of Camer as i ttp@wwiiscourtsigdaboutfederateourtstamerasourtsbverviewcamerasourts
pilot.

51 The district courts that participated in the second pilot program were the Middle District of Alabama (Montgomery),

Northern Distict of California (San Francisco), Southern District of Florida (Miami), District of Guam, Northern

District of lllinois (Chicago), Southern District of lowa (Des Moines), District of Kansas, District of Massachusetts,

Eastern District of Missouri (St. luis), District of Nebraska, Northern District of Ohio (Cleveland), Southern District

of Ohio (Cincinnati), Western District of Tennessee (Memphis), and Western District of Washington (Seattle). See
Administrative Office of etrhaes U.nS .t hCo uClitpytwww ts@omtsgovil ecow ,0’f aCGa m
aboutfederalcourtstamerascourtsbverviewcamerascourtspilot.

52For available videos, e ¢ Admi ni strative Office of the U.S. Courts, “Ca
https://www.uscourts.goaboutfederatcourtsjudicial-administrationfamerascourts.
53 1hid.

54 Molly Treadway Johnson, Carol Krafka, and Donna Stiengicgo Recording Courtroom Proceedings in United
States District Courts: Report on a Pilot ProjeEederal Judicial Center, Washington, DC, March 15, 2016, at
https://www.fjc.govéontentB11380¥ideo-recordingcourtroomproceedingsinited statesdistrictcourtsreportpilot.
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55 |bid., p. viii

56 |bid., pp. viii, 3, 55.
57 Ibid., pp. x, 4649, 54.
58 |bid., pp. 713.
59bid., p. 23.

60 |bid., pp. x, 36, 4647.
61 1bid., p. ix

62 |bid., pp. 2627, 55.
83 |bid., pp. 279, 39, 55.
641bid., pp. 4952.

65 |bid., pp. 2627, 55.
66 |bid., pp. ix, 3536.
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67 Congressas the powertoreatec o urt s subordinate to the Supreme Court, suc
courts of appeal@J.S. Const. art. 188, cl. 9 U.S. Const. art. lll, 81)Other powers under which Congress can exercise

control over the opetians of the federal judiciary include the appropriation powers (U.S. Const.&8t.d, 1) and

Congress’s authority over 8B)eFRbrdanstante, Gomgress has established.rBesof Const . ar
conduct on the Supreme Court groundd & its building (40 U.S.G886131 6137) The ways in which Congress has

interpreted and used this authority are frequently discussed in political science literature, as are other ways in which

Congress and the Supreme Court engage with one anothetlhmdeparationf-powers system. See, for example,

Roger Handberg and Harold F. Hill, Jr ., “Cour't Curbing, Co
ver s us (Lam&Society Reviewol. 14, no. 2 (Winter 1980), pp. 3322; John MDe Figueiredo and

Emer son H. Tiller, “Congressional Control of the Courts: A
Feder al JourralotlLaw & Bcgndmicssol. 39, no. 2 (October 1996), pp. 4862 John A. Clark and Kevin

T.McGur e, “Congress, the S RolitcatResearchdQuartarlyol. 49nnd. 4{Decemberl a g, ”

1996), pp. 7747 8 1 ; Stephen B. Burbank, “Judicial Independence, Jud
Daedalusvol. 137, no. 4 (Fall 2008pp. 162 7; Da wn M. Chut kow, “Jurisdiction Strip

Congressional CoJaurnal of Politicgvol.t70, no. AQOctobet 20Q8); pp. 106364; Tom S. Clark,
“The Separation of Powergi t iCrhanarigan JournaltofiPoliical Sciencéol. 33p d i ¢ i a l Le
no. 4 (October 2009), pp. 9RB9.

68p L. 67298, 42 Stat. 837, September 14, 1922, provided for an annual conference of the Chief Justice of the United
States and senior circuit judges to reportonual circuit business and make recommendations for policies that would
improve judicial administration. The early body was known as the Conference of Senior Circuit Judges, but the name
was changed to the Judicial Conference of the United States8nR94 80773, 62 Stat. 902, June 25, 1948).

Presently, the Judicial Conference is comprised of the Chief Justice and representatives from the lower federal courts,
including the chief judge of each circuit, a district judge from each circuit, and #ifgwlge of the Court of

International Trade, and it is charged with reviewing the current business operations and procedures of the federal
courts and making recommendations for policy changes (28 U.S.C. §331). For more information on the history of the
Judicial Conference, sdorkFeddr alh el dathitipd/wenfic.gdwhistarng i1 a2 r YEH s
home.nsfpagelandmark_14.html

69p L. 73415, 48 Stat. 1064pde 19, 1934, 28 U.S.C. §202077. The Rules Enabling Act allows the Supreme Court

(often acting upon recommendations from the Judicial Conference) to implement procedural rules for the federal
courts, which could be approved or rejected by Congress.
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70U.S. Congress, Senate Committee on the Judiciary, Subcommittee on Administrative Oversight and the Courts,
Access to the Court: Televising the Supreme Caad" Cong., ®'sess., December 6, 2011, S. Hrg.-582, p. 19.

7t Justice Anthony Kennedy, speakin on behal f of the Supreme Court in 2006, ari
have an intimate knowledge of the dynamics and the needs of the court, and we think that proposals which would

mandate direct television in our court in every proceedingc@nisistent with that deference, that etiquette, that should

apply between the branches. . .. [ Wle feel very strongly tha
House Committee on Appropriations, Subcommittee on Transportation, Treasliiypasing and Urban

Development, The Judiciary, District of ColumbiaS. Representative Joseph KnollenberglRHolds a Hearing

on Fiscal Year 2007 Appropriations for the Supreme Cdud®" Cong., 29 sess., April 4, 2006 (Washington: GPO,

2006). See also U.S. Congress, Senate Committee on the Judiciary, Subcommittee on Administrative Oversight and the
Courts,Allowing Cameras and Electronic Media in the Courtrodi8" Cong., 29 sess., September 2000, S. Hrg.

106-1029 (Washington: GPO, 2001), p. 4; U.S. Congress, Senate Committee on the Judiciary, Subcommittee on

Administrative Oversight and the Courfg;cess to the Court: Televising the Supreme Cadaé" Cong., ® sess.,

December 6, 2011, $irg. 112584, pp. 1213, 19, 2223; U.S. Congress, House Committee on the Judictamshine

in the Courtroom Act of 2018garing orH.R. 917 113" Cong., 29sess., December 3014, H. Hrg 113121

(Washington: GPO, 2015), p. 11.

72 For an example of an evaluation of the constitutional grounding of one proposed bill, see Bruce G. Peabody,

“Supreme Court TV’: Televi sHarvard Jouinal onlegislationoA33cne. 2 Maya b1 ¢ Br anc
2007). Analysis of the constitutionality of proposed legislation on this issue is beyond the scope of this report.
“Bruce Peabody, “Constitutional EtMichigarlawReviewrFidsst t he Fate of

Impressionsvol. 106, no. 1 (2007), pp. 128.

74U.S. Congress, Senate Committee on the Judiciary, Subcommittee on Administrative Oversight and the Courts,
Access to the Court: Televising the Supreme Caaé" Cong., ® sess., December 6, 2011, S. Hrg.-582, p.19.

75U.S. Congress, House Committee on Appropriations, Subcommittee on Transportation, Treasury, and Housing and
Urban Development, The Judiciary, District of Columhis$. Representative Joseph KnollenberdgIRHolds a

Hearing on Fiscal Year 2007 Appriations for the Supreme Coutt09" Cong., 29 sess., April 4, 2006 (Washington:
GPO, 2006), afttp://congressional.proquest.camngresionalflocviewt65.d40.bea434f300007d4&ountid=

12084
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Judicial 'sCoprnflotempaowgrams, wheeleat chefcdmsae ng cot
volunteered to participate and allow cameras

Even among the legislative proposhihiescl]l todpettamequir
ounieasure, allowing the presiding judge or other
mi ght interfere with due process and/or safety ¢
cont aapotsupta@avi sion, polWwnaymiaberconmader the circur
partici@epmodéumagy(oer.dgi.ngst o ensure safety or due p
eamptsi . g., no filming of the proceedings at al
of ptrhoec ese)ddnag’ho can make (tcdheg.c, dtehe rpum emsaitdiomg j u
judges, or any participant in the case).

Public and Media Access to the Judici:

One opfolticayues that Congtessdhaescdratisse ntalse denx tt chret
to which the public haanade cttchses unretdrioao masr ea nedn ttihtelierd t

proceé®Biagenents argue thetrottltecste damrd ghdmst iyted t i
contend that ther eSoamee sluilgmitetssgt utbd itch @esned mieglh tas .a c
courts, for example, may needpt oc dfdavidranleistsed 1 n t
which they believe refdetced st'achotihght constitutior
The Sixth Amendment odxathpl dJ, Sirndlbuddsot tali & pre e dfc
publ i”whtircihals,ome have argued implies that member:
inherent right to obskaoawevemr, mimg@ue ttrhatl st. hiOst hperr
for the motusaedight roeff ltehcet i’mugh It ipqge te Feamme s e cr et i v
trials involving o%loynea ajludbgargme dafagandahrt publ
rights tthoe accocuerstss under the First tAmeaximemne¢ , aand
natural extené&Poapoirfentheiste eiksi gihntpsotrhtaatnt t o have
expansive view of public accreme t@Gouthte awmdrittss
proceecidvergst hgt Supreme Cobwratd decgimseindan so fo fAtmemr i a f
sociehays bluitmi ted seats for the publi® and is geo

76U.S. Congress, Senate Committee on the Judiczmgeras in the Courtrooni09" Cong., ® sess., November 9,
2005,S. Hrg.109-331 (Washington: GPO, 2006)p. 3, 25U.S. Congress, Senate Committee on the Judiciary,
Subcommittee on Administrative Oversight and the Colsess to the Court: Televising the Supreme Gaad"
Cong., ®sess., December 6, 2011, S. Hrg.-582 (Washington: GPO, 2013)p. 1, 7;,U.S.Congress, Senate
Committee on the Judiciary, SubcommitteeGuurts, Intellectual Property, and the Internet, Sunshine in the
Courtroom Act of 2013113" Cong.,2" sess., Decembet 3014, S. Hrg. 113121, p. 14.

“William O. Dougl msd, t‘hEh & ARerdariBarAssBaiaiton Journalol. 46, no. 8
(August 1960),pp.848 44 ; Gregory K. McCall, “Cameras in the Criminal
An a1 yColumbia Paw Reviewol. 85, no. 7 (November 1985), pp. 154%&72.

78 Someanalysts have pointed out thatditionalmeasures in the Sixth Amendment, like the inclusion of a jury,
witnesses, and defense counsel in a criminal trial, similarly open the proceediagscipation ofothersto help

ensure procedural fairness. SeehJn S . Martel, “Fair Tr i LaliforMiaLaWReview Press in C
vol. 47, no. 2 (May 1959),pp. 367 3; Francis T. Goheen, “Trials: Right to °P
Ge n e r al MiehigdnlLawRevigwvol. 35, no. 3January 1937), pp. 47879;DoloresKk. Sl oviter, “If Cour

Open, Must Ca hafstraalaw Reveywolo2®,hg. £ (1998), pp. 87889.
7 U.S. Congress, Senate Committee on the Judicameras in the Courtroom 09" Cong., ® sess.November 9,
2005,S. Hrg.109-331 (Washington: GPO, 20Q&)p. 3, 67.

80.S. Congress, Senate Committee on the Judiczageras in the Courtrooyd09" Cong., ® sess., November 9,
2005,S. Hrg.109-331 (Washington: GPO, 2006)p. 1, 5U.S. CongressSenate Committee on the Judiciary,
Subcommittee on Administrative Oversight and the Colsess to the Court: Televising the Supreme Gauagh
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In addition to the expectation of a general medi
journalists shouldtdbeusabidg ittiodieso vtiheec dmbhedecchon t hr o
many Americans TrTeceive tmagsdoouamie evpail nTfteolrenvalitsiioonn 1 e
for Amemidcadshoughayoumagpgrbdmbooakengemofort metwhke
videosndirset roifbtuwet e P Thmlsingpgroapowehlts argue that vi
media formats, would be instrumental in infor mir
deci ¥PModisa omd ljedwsrnal i smfddwougdpow tgergoswspst or a c
cameras in % he courtroom.

The provision of public knowledge about the cour
contingent on news outlets broadcasting sufficie
pubdiwillingnessgitwemwad chhaitce Whmaany Americans t
watch news or pubPP*As pffante popmprammbnpgnews out
with onfomrnwvi bwer s,ammndd na dvsse miditgshedrr skn o t Haove the 1
coverc amprsto ¢ es€di n g

Cong., F'sess., December 6, 2011, S. Hrg.-582 (Washington: GPO, 2013)p. 7, 23.

81 A number of stuis and surveys report similar findings on news consumption trends. First, the audience for

broadcast network news has decreased over the last twenty years, as more Americans tune to cable news channels.
News consumption via thiaternet has also been awgling rend, but many Americans treatérnet news as a

supplementary news source, consulted in addition to their primary, traditional news source. For an overview, see

Nor man H. Nie, Dar win W. Miller, I 11 ,theb.B.Political lews Go 1 d e , et a
Ma r k Ameticdn Journal of Political Scienceol. 54, no. 2 (April 2010), pp. 42839; see also Kristen Purcell, Lee

Raine, and Amy Mitchell, et alynderstanding the Participatory News Consupiew Research Center, Washington,

DC, March 1, 2010, dtttp://www.pewinternet.or@01003/01/understandinghe-participatorynewsconsumer/A

recent Pew survey indicates that yoengmericans may be @neasingly getting news on thaeérnet, but exposure is

often incidental. When asked to name the outlet they most turn to for news about government and politics, the top three
responses for Millennial, Generation X, and Baby Booregpondents all were television news outlets. See Amy

Mitchell and Dana Pag#illennials & Political News Pew Research Center, Washington, DC, June 1, 2015, at
http://www.journalism.ordiles/201506Millennials-andNewsFINAL -7-27-15.pdf

821J.S. Congress, Senate Committee on the Judidzmgeras in the Courtrooni09" Cong., ® sess., November 9,
2005,S. Hrg.109-331 (Washington: GPO, 2006)p. 26, 51J.S. Congress, Senate Committee on the Judiciary,
Subcommittee on Administrative Oversight and the Colsess to the Court: Televising the Supreme Cauag"
Cong., ®sess., December 6, 2011, S. Hrg.-582 (Washington: GPO, 2013)p. 8, 5758.

8For selected examples, see “Ti NewYdbrkTimedwy2,i2@15,athe Supr e me Co:

http://www.nytimes.con201507/02/opiniontime-for-tv-in-thesupremecourthtm|  “ Opi ni on: Camer as i n St
Court Would Lift Sh rGhicago SorfimeS bMarch &, 2016, dittp:#/ahicagoosuntimes.com/
opinionopinion-camerasn-supremecourtwould-ift-shroudof-secrecy/ “End t he Ban on Cameras, ” e

Washington PosiOctober 9, 2015, dttps://www.washingtonpost.cooginionséndthe-banon-cameras201540/09/
058d73aeb611e59bfe-e59f5e244f92_story.htmC-S P AN, SP“AN St at ement «@dciatYfoday’s Senat
Committee Passage of Two Bills Concerning TV Cameras 1in th
http://sites.espan.orgcamerasinTheCoupdf/C-SPAN%20Senate%20SCOTUS%20cameras%20bill%20042910.pdf

National Press Photographers Association, Advocacy Committegpditblogs.nppa.orgbvecacytategorytameras

in-the-courtroom/

84 Robert M. EntmanDemocracy without Citizens: Media and the Decay of American Pdliiess York: Oxford

University Press, 1990), ch. 1; Michael X. Delli Carpini and Scott Kedéthgt Americans Know about Rals and

Why It Matter§New Haven, CT: Yale University Press, 1997), pp.-278 6 ; Stephen Ear]l Bennett, “Y
Americans’ Indifference t oPSMoliidalsScietice and Pdlitigeol. 3d,flo.Bubl i c Af fair
(September 1998), pp. 5381; Neil PostmanAmusing Ourselves to Death: Public Discourse in the Age of Show

Business2¢ d. ( New York: Penguin Books, 2005); Markus Prior, “N
Choice Widens Gaps 1in P o Americarcdurhal dRottieal Scidngeeol. 49nnd. 3 Dulyr nou 't , ”

2005), pp. 575692.

8%Dell Champlin and Janet Knoedler, “Operating in the Publi.
of Medi a C oJausnal bf Eecbnomit lssuggol. 36, no. 2 (June 2002), pp. 4868; James T. Hamiltor|ll
the News That’'s Fit to Sell: Ho w (Printeton,M& Prineeton Uhivessitys f or ms | n f
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Al t hough the pubétreshasns weowomhgngdteevritstiiom,t 1tihalss
may not be representati v¥€Prodceaecicdki gasditchatl doy steetr
celebrities iamady omay hwmetkimg tceal evised at all. Th
educational potential of cameras 1in the courtroc
video clips out of context or employ other editdi
proceedings appear mo®Teh edhrdadinra tniecwso rc yccolnet rpouvsehressi a
try to be the first with any scoop, and this emg
errojrusdiiamipofting.

From the ¢80y bRAGOGOkp bwtgchi net , -ithhheeo u 2 me D @ m
debate was largely framed as whether or not jour
forelevision broadcasts, making the arguments 1in

To daayme 4 & shceo u r tardovoone at es often envision that c¢ame
court and that the mainsbopwadwebsiferuimhwslllsbhac
Judicial Center (FJC) pilot pmatgraeamg! mampr emateo
utelctcopurtroom cammherams.t Whidl dptsbdpiod eand i md diforalle

Press, 2004); Herbert J. Gabse c i di ng Whlad (Evanstdre lorthwestern University Press, 2004), Ch.
5, 7-8.

%Frequently mentioned is the 1995 murder trial of O.1J. Sim,
generated a 700% increase in daytime viewers. When the verdict was announced, ite asd@mnaed for 91% of

home TV viewing in the U.S. See Steve Weinstein, “The O.17J.
Ratings a LBsOARgeldsdimaedanpary 26, 1995, http://articles.latimes.corhip9501-26/hewsmn-

24704_1_¢g-simpsontrial; Lee Margulies, “The Simpson VerdosScts: Huge TV

Angeles Timedctober 5, 1995, #tttp://articles.latimes.corh99510-05hewsmn53645_1_ simpsorerdict Some

observers noted a decrease in network news watching during the trial, surmising that Americans were instead choosing
towaththegavelo-gavel coverage in its entirety. See Lawrie Mifflir
Cable An Edge bdawYorkhTémeNebruawd0, k995, attp://www.nytimes.con/99502/20/
businesghe-mediabusinessimpsoncasegivescableanedgeon-the-networks.html Throughout much of the 1990s

and 2000s, enough interest in this and other teigilsted to support Court TV, a cable network dedicated to continuous,

live broadcasts of courtroom proceedings and legal analysi
Criminal Justice Policy: How Markddriven News Promotes Punitivengs®illiam and Mary Law Reviewol. 48,

no. 2 (2006), pp. 39481.

8%Linda Greenhouse, “Disdaining a NSwYorkdmeiSéptemher2#,d99% r al Judge.
p. E4, athttp://www.nytimes.con¥/99409/25Meekinreviewthe-nationdisdaininga-soundbite-federaljudgesbanish

tv.html; Molly Treadway Johnson and Carol Kraflectronic Media Coverage of Fedei@lvil Proceedings: An

Evaluation of the Pilot Program in Six District Courts and Two Courts of AppEatieral Judicial Center, 1994, p. 7,

at http://www.fjc.govhpublicipdf.nsflookupklecmediacov.pdifile/elecmediacov.pdiU.S. Congress, Senate

Committee on the Judiciarfdomination of Ruth Bader Ginsburg, be Associate Justice of the Supreme Court of the

United States103° Cong., ¥ sess., July@23, 1993, S. Hrg. 10882 (Washington: GPO, 1993), 199; Jack T.

Litman, “Show Trials? Cameras in the CouilaesAngeleaaDadilyysn Easily
JournaL, February 22 1996, p. 6; Mme a@du rMc Ghasfnydles B'iSteenss,a’t i on a
Times April 4, 2012, ahttp://articles. Iatlmes com012bprD4/newsYa ol-supremecourtsoundbites20120403

Justice Stephen A. Breyer, Interview with Joe Scarborough, Mika Brzeznski, and Mike Baktatimg Jog

MSNBC, September 28, 2015, tdtp://www.msnbc.conmorningjoetatchjustice breyerscotusnot-themostsecret

court533556291958

8CNN and Fox News infamously misreported the Supreme Court
Care Act on June 28, 2012. As reporiansl news producers quickly skimmed the written decision, language on the
second page of the Court’s opinion gave the impression tha

unconstitutional. Given the primacy placed on reporting quickly, both @\NFox News announced on air that this

was the case. The third page, however, noted that under another constitutional provision, the individual mandate was
constitutional, and clarified that the Coruer tGewatsi nmgo tWisltdrliyk
Di ffering BAGCOTYUShlogduy, 2612, dttp://www.scotusblog.cor@01207weregettingwildly-

differing-assessments/
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89 Scholars frequently note that theternet simply magnifies existing trends in news production (e.g., the emphasis on

reporting quickly, or the need to differentiate

s

one S news

(e.g., following more ®tertainment stories and quick reads, or seeking out news sources that reinforce existing political

views). See David Tewksbury, “What Do Americans
on t he JournalofCoramunicatigrnvol.53, no. 4 (December 2003), pp. 6840; Natalie Jomini Stroud,
Niche News: The Politics of News Chofbew York: Oxford University Press, 2011); Pablo J. BoczkovBigjtizing

the News: Innovation in Online Newspap@Zambridge, MA: MIT Press, 2005); éitHoward Rosenberg and Charles

S. FeldmanNo Time to Think: The Menace of Media Speed and thda24 News CycléNew York: Bloomsbury
Academic, 2008).

®Tony Maur o, “Le tReyndlds Colirisi& Media s awRaurhabl, 7 no. 3 (2011), pp. 27272.

Really Wan

91 A few key indications of these policy shifts toward transparency in the other branches of government include the

Freedom ofnformation Act(P.L. 83487, 80 Stat. 250, July 4, 1966, 5 U.S.85%), the Legislative Reorganization
Act of 1970 (P.L91-510, 84 Stat. 1140, October 26, 1970), and the Federal Election Campaign Act {25, 88
Stat. 3, February 7, 1972, 2 U.S.C. §431), although there are many others.

921.S. Congress, Senate Committee onJidiciary,Cameras in the Courtrooni09" Cong, 15t sess., November 9,

2005,S. Hrg.109-331 (Washington: GPO, 2006), pp217, 25, 88, 10409, 119 U.S. Congress, House Committee
on the JudiciarySunshine in the Courtroom Act of 206%aring orH.R. 2128 110" Cong., ¥ sess., September 27,
2007, H. Hrg. 114160 (Washington: GPO, 2009), pp. 1;12, U.S. Congress, Senate Committee on the Judiciary,

Subcommittee on Administrative Oversight and the Cosess tahe Court: Televising the Supreme Court 2"
Cong., ®sess., December 6, 2011, S. Hrg.-582 (Washington: GPO, 2012), pp. 2, 12, 17498Keith J. Bybee,

“Open Secret: Why the Supreme Co uGhicagdkentLawRvielywong88, To Fear Fr

no. 2 (April 2013), pp. 30323.
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behind them. In turn, all comt¢spmatyabieec®meo fmop &
precedents and become more uni f.UFimnalnl yh,o wi ts uibss ec
argued that the public would benefit from the 1ir
the court wouldddrtiheg.c Byr seeam,g amsdr ving full

norms court participants follow, tRPdhpgublic may
public might also learn more details of and 1impl
cou’t s .

Few argue against the overall value of ensuring
American polaMycappe ve ticssmhcoofu rct ar meorma sl heogw esvl eart,i o n

believe that the federal ¢ ouwritesntanyd otpheeni ra npdr o ¢ ¢ ¢
t rans%®Tahrvesnstwe ms from thetoonaspidhiisicustsaclda Hing it th e

preceding section, and the resulting measures tlh
media access to the cnoouret st haantd vtihdeeiors rienc otrhdes .c oSuc
duplicate the existing materials available on au
process would still aoagcudrgebse hpirnidv actled sye dd ed o obresr,a tv
broadceméetisgggest that greater judicial transpar
alternative, or suppl e metnrteaar nyi, ntgphoal uskdymrnefa s ur e s ,

proceedingerantth

edeal ye aasuidnigo sraemceor dings for all ¢
jomarl i sts to bring tablets or laptps into the ¢
Ot hers contend that tvidestrddud emedifommaitsd omabl a
format andanthatt there 1is a subatnhdnhealingnibhae b
proceedings vWadedbdebofoexdmmlgamagehawsd Wadwal c
other formats cannot. Since observers can see t}

98 U.S. Congress, Senate Committee on the Judiciary, Subcommittee on Administrative Oversight and the Courts,
Access to the Court: Televising the Supreme Caad" Cong., ¥ sess., December 6, 2011, SgHt12584
(Washington: GPO, 2012), p. 12.

94 Molly Treadway Johnson and Carol Krafka, Electronic Media Coverage of Federal Civil Proceedings: An Evaluation
of the Pilot Program in Six District Courts and Two Courts of Appeals, Federal Judicial CenteingiestDC, 1994,

p. 24, athttp://www.fic.govpublic/pdf.nsflookupklecmediacov.pd¥file/elecmediacov.pgiU.S. Congress, Senate
Committee on the Judiary, Cameras in the CourtrogrhiOd" Cong., ® sess., November 9, 2005, Hrg.109-331
(Washington: GPO, 2006pp. 3, 5, 7, 21, 24).S. Congress, Senate Committee on the Judiciary, Subcommittee on
Administrative Oversight and the Courfs;cess to te Court: Televisinghe Supreme Couri12" Cong., ¥ sess.,

December 6, 2011, S. Hrg. 2684 (Washington: GPO, 201p. 2,79 ; Lisa T. McElroy, “Camer as
Court: A Rhetorical Analysis,” Br i g.lb4Decefiber2@lg), ppid83% er si ty La
1869.

95 U.S. Congress, Senate Committee on the Judicameras in the Courtroom09" Cong., ® sess., November 9,
2005,S. Hrg.109-331 (Washington: GPO, 200&)p. 1, 5U.S. Congress, Senate Committee onJilndiciary,
Subcommittee on Administrative Oversight and the Coétsess to the Court: Televising the Supreme Caag"
Cong., ®sess., December 6, 2011, S. Hrg.-582 (Washington: GPO, 2013). 23.

99¢¢

%For a discussion otfy tarlaonnsgpsairdeen cayl taesr nvaitsiivbei lcionceptualizat
see Jonathan R. Bruno, “The Weakness of t Creighbalsaw for Camer
Review vol. 48, no. 2 (March 2015), pp.1-436, 196.

97 RonNell Anderse Jones:U.S. Supreme Court Justices and Press Ac¢tBsigham Young University Law Review
vol. 2012, no. 4 (2012), pp721-1818; MaryR o s e P a pMovind Beyond Careras in the Courtroom:
Technology, the Media, and the Supreme Cd@tigham YoundJniversity Law Reviewol. 2012, no. 4 (2012), pp.
1901-1952; Nancy S. Mardef;The Conundrum of Cameras in the CourtrdbArjzona State Law Journabol. 44 no.
4 (Winter 2012), pp15671 5 6 8 ;  Mi ¢ h a Making\is Waituoglisten tdSupreme Codrguments; Los
Angeles TimedMarch 18, 2015, dittp://www.latimes.contpinionbpinion-la/la-ol-supremecourtaudiogay
marriage20150318story.html

98 .S. Congress, Senate Committee on the Judiciary, Cameras in the Courtrob@ptg9 ¥ sess., November 9,
2005,S. Hrg.109-331 (Washington: GPO, 2004). 6.
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identify whether i1iteidetftRaadjamdge ortlhmoathetor pey.s
who 1is specaabmi s gal Viyddmform the audience about Wl
pauses in the proceedings, which cou®@n help educ
the otbemehamgue that even the best courtroom c
picture of the judicial process, as 1t would not
me et ingsintfhlajte digheys i s i o' ¥ ma ki ng.

Admi ni sTetrahg

Di scussions before Congress have also raised the
through video broadcasting might hd%t the abilit
Typically, these concerns rfealclo nicnetron st htrheact ccaatmegro
other reporting equipment may be disruptive to t
privacy for various participants and processes i
there are comterner twatse focameras may affect h o
decided. Video broadcasting legislation, 1in this
not provide sufficient procedural protections fc

Di sprtui ve Nature of Cameras and Media Equi pme

Hi storically, video and phoitmegsr anpohiiscy,c aamedr acso uwedr
interruption and di%Techaopvoiogicanlthdvaonecemeaomm, I
made camerassdiemeetrtasBugtilyedearly 1980s, video ¢ a
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record and-defams mi dDtnthavgd etoysp manvle f bdewmeeso unobt
t hhem freew ent occasions, they have secretly been
Co ul®t

®For more on video as a medium, see Bigham YounBUnivégity t , “The Mo

Law Reviewvol. 2012, no. 6 (December 2012), pp. 19588.

100y,S. Congress, House Committee on Appropriations, Subcommittee on Financial SeviGesneral
GovernmentFinancial Services an@eneral Government Appropriations for 2QPlart 6, 11% Cong., 29 sess., April
15, 2010 (Washington: GPO, 2010), p. 93; Nancy S. Mafdée Conundtr m o f Camer as iAfizonahe Courtr o

State Law Jourriavol. 44, no. 4 (Winter 2012), p. 1498:S P AN, “Behind the Scenes at the Su
interview with Justice Elena Kagan at University of Alabama Law School, October 4, 20, /Atww.cspan.org/
video/c4502470decisionmaking1; CBS/ AP, “Clarence Thom#¥i Asksn Qli@s¥Y¢oamns, T

CBS NewsFebruary 29, 2016, attp://www.cbsnews.coméwstlarencethomasasksquestionssupremecourt
argumentlsttime-in-10-years/

101Y.S. Congress, Senate Committee on the Judicameras in the Courtrooni09" Cong., F'sess., November 9,
2005, S. Hrg. 10831 (Washington: GPO, 2006)p. 9, 1416; U.S. Congress, Senate Committee on the Judiciary,
Subcommittee on Administrative Oversight and the Colsess to the Court: Televising the Supreme Gauagh
Cong., ®sess., December 8011, S. Hrg. 11584 (Washington: GPO, 20123). 3;U.S. Congress, Senate Committee
on the Judiciary, Subcommittee Gourts, Intellectual Property, and the Inter@tnshine in the Courtroom Act of
2013 113" Cong.,2" sess., December 2014, S. Hrg.113-121, p. 113.

Daniel G. MacLeod, “Fhe rrS e p pMassach@ettFlave Quarteriyod. 515 no. 2
(June 1966),pp. 1303 3. Joseph A. BoydsteskhiTexasn‘dC Frheormrasdai’t Oawr tY:e ar Pi |
P r o g rUmiversity of Miami Law Reviewwol. 32 (19771978), pp. 815B38.

83Gregory B. Smith, “They Televise Trials Don't They: Chand
Southern University Law Reviewol. 8, no. 2 (19811982), pp. 327334.

104 ynauthorized ideos of oral arguments posted to a YouTube channel since February 2014 show brief, partial
proceedings of four separate days of Court oral arguments. Although it is not known what type of device was used to
make these videos, g ras, thadetick(s)walesmall erough tb hesneaked into dhene
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Al though c¢clunky cameras may no longer be physiceae
other ways video cameras mBgdawn,t efrdrereex avmpt lhe ,c otulr
of people with cameras could be a problem and di
members of the press, Adsmianlilsotweerdi ntgo cfainlenr apsr oicne etc
maygreate additionads wetdkt flhaodo nddfgeact ©t her 71 es po

Review of applications from news oebutdsd shasifs,car
could -db®n ¢ umien g . Video policies that danabla part

common mechanis m pursoecde dtuor,ahle kfpaai érenseusesa t ra paper wo
meetings for the presiding judge or panel <charge
cameras are stationary 1in theecoansonppmsamdonet:i
(usually a presiding judge) must constantly moni
bench conversations, juries, or protected witmnes
Privacy Issues

A second cat ergeograyr daifinnge otmhoe€ mlas¢niveo l ves ensuring pr
privacy protections for courtroom participants e
of the privacy concerns are more applicable to t
cas®Bxistingdppléediby the Judicial Conference an
considerations by having expanded use of camer as
camerasprohibition on them altoget!Athtouigh initia
privacy concerns may simply reflect personal pre
anonymity, others argue there are reasons why 1in
could impede procedural fairness.

Maint aini ntge ptriivmsc yf o oj ur ors 1 f cameras are 1int
importans$tandi hgngonsideeceaodorodnngSihcetdf@Hg t o,
proceedings of grand or pe&hast puwveneprwhibetddl b
federa®”loomet¢sent years, courts at all levels and
enacted measures to keep wtld atdedntaict® i dd tof sj praor
juriodentities asrtea kkenso wena sienf g¢haitghhe t h a—#&f ionuatnsciidael pr e
bribes or -—vmaoyl epnrte vtehnrte atthse m fr om consi d®ring cas
Even less direct coercion, in the form of peer
reporters,yamdjpgucrbodnvpearrsteila l i t y. Courtrooms often u

courtroom and utilized without detection. See al
Arizona State Law Journalol. 44, no. 4 (Winter 2012), pp. 150608; Bill Mears, Supr eme Court
Recorded on Camer&NN, February 27, 2014, attp://www.cnn.con201402/27 ppolitics/supremecourtvideol.

pDerek Green, “LivwerlofBrloca dAcpapsetailmg RREiighm i t e s NEwsMediaas in the
& the Law vol. 35, no. 1 (Winter 2011), pp. 3B.

106 The special concerns surrounding due process in initial trials and in criminal trials are reflected in present federal

and state @urt policies that ban or restrict cameras in the courtroom in these situations, like Rule 53 of the Federal

Rules of Criminal Procedure. Although the state policies described might be outdated, the different treatment of video
camerasincrimnalversusori 1 proceedings is illustrated in Christo Lass
State Statutes, Judicial Codes, Canons, and Court Rules Relating to Admissibility and Governance of Cameras in the

Co ur t rJeurnahof Triminal Law and Criminolgg vol. 86, no. 3 (Spring 1996), pp. 161095.

107p 1. 94919 August 2, 1956, 70 Stat. 935; 18 U.S.C. §1508.

83t even D. Zansberg, “The Public’>s Righ tComminicAionses s to Jur o
Lawyer, vol. 17 (Winter 2000), pfl1-15.

109 Ashley GauthierSecret Justice: Anonymous Jurigge Reporters Committee for Freedom of the Press, Arlington,
VA, Fall 2000, athttp://www.rcfp.orgfcfp/ordersfiocsSJANONIURIES. pdf
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orders or sealed records about the jurors to 1ns
pending, and many courtrooms with vi dteiooncaalmer as
protecti1on.

Similarly, there are concerns that witnesses may
testimony is broaddidWitt neewtsseisd enatyh e ec cwmrltlreaddo m.p o n
sensitive personal irn ftoersntaitmoonny, iasn dg eanletrhaolulgyh ptahre
witnesses caanmaymtaynwhethtprocdhburhe dsigo talrieg hntot t
and potential mlaggr mmukbtel iwd t mreisetsidcei fistyns le w owti ¢ mte sts® st
focuseserping their public image r#ther than f o
There are also conceromsloddhathgiudgrsel amidvd aaviyem g n
they are public figures, many federal judges anc
recognized Because judges and lawyers often mask
responsible ficeart synpghpulcararwergednuine concerns fo
profes¥libinsalmay also lead to greater expenses fo
from the U.S.™Mhthbaugh Shevecehreats ohfervi ol ence
procedings ared itmaltea migs ¢che amount of public expos.t
hel p protect them.

A related ddendaromdicsastthotf uame i hdiffrdtmod kahto wal may
publ i cHafvigmgtebieed th ohepadthhpcsbod picnatfofne,cd ult d e
ability of the defenddnt appendcervalag Daisubeeqrl
Media exposure from the first trial could lead t
prospective jurors or others involved with 1later
In addition to affecting the privacy and anonymi
are ways in which video cameras might violate el
with judiciFor perxoacnepeldei,n gast.t orneys will often spe
will approach the bench to converse privately wi
others to surmise the ¢ onmotte nttr eoaft etdh easse pdairstc uosfs itc
record It is a common concern that cameras 1n t
tradiprowahkegrsations and share them with unint

110y.S. Congress, House Committee on the JudicBumshine in the Courtroom Act of 2Q0h8aring orH.R. 917
113" Cong., 2¢sess., December 3, 2014, H. Hrg 48 (Washington: GPO, 2015pp. 12, 2728.

111 One recent example of widespread and negative media coverage about a trial witness occurred during the George

Zimmerman murder trial in 2013. See Justin FaeCrmes , “Rachel

June 28, 2013, dittp://www.slate.contlogstrime201306/28/
rachel_jeantel_witness_in_george_zimmanntrial_gets_the_trayvon_martin.html

112 Threats and harassment against judges and lawyers are fairly common and have been increasing in recent years:
according to the Department of Justice, these types of communications doubled from 592 in FY2003ro 1,278
FY2008. Instances of actual violence are much less common, but there have been physical attacks and murders of
judges due to their involvement in particular cases. See Office of the Inspector General, Evaluation and Inspections
Division, Review of th@&rotection of the Judiciary and the United States AttornegyS. Department of Justice, |
2010002-R, Washington, DC, December 2009h#ps://oig.justice.govéportspluse1002r.pdf National Public

Radio, “Life Under Death Thr eatRakofbaNagopApriil Fi3catd By Judges,

http://www.npr.org201304/01/A75938445he-dangerdacingjudgesandprosecutorsU.S. Congress, House
Committee on the Judiciarunshine in the Courtroom Act of 20bh8aring orH.R. 917 113" Cong., 29 sess.,
December 3, 2014, H. Hrg 14121 (Washington: GPO, 2015). 110.

113.S. Congress, Senate Committee on the Judiciary, Subcommittee on Administrative Oversight and the Courts,
Allowing Cameras and Electronic Media in the Courtrodi8" Cong., 29 sess., September 6, 2000, S. Hrg.-106
1029 (Washington: GPO, 2001), pp. 5;113L
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concerns thatatai dmec pulod edssc wn oilf sharing these
outcome of a trial and/or the relat™onship bet we
Generally, courts that allow cameras are mindful
measuoeprevent many issueXR°S 6 nsetma tbeg acavtiiirdigstp rambyl e n
coverage of criminal or initial tdeaktsti@©O@chenorpc

tifying witnesses that theyopaovébéutvhdeoight to

cordtagor Ccab ome epirpoehsiobnist af it i mudgroff ypes of pa

ciQtehser s eawthleopirzsi difmg mj ngsdecnatsaec bbhasseiks wh e n
ivacy concerns are presented. Some courts T1eqtl
proceedings is authorized.

o o =B
sl N BN ¢l o)

Ef fects on Courtroom Behavior: How Cases are

Providing a rdicafle nedéhipatr masfea itro tobj e csttiavied alredgsal a n
with the assumption that keeping this protocol v
evidence, and i nAskeae priensgu Iwti tohf tthhee lcadwed @rewse addr
that @amemags to the courtroom might change the w
deciSdoende. of t hesecesebmmpeastmpyoretedi ngs or outcon
deviation from these st acnhdaarrgde sje ubdfir gpilradti nif @ari msn e mis g

The concern that video 'bhebewvdbnghmayealseedpsrint
days of newsreel cShomemantiaawne it hiat owa meoadsn. ar e

inconspndupaeple are 1 noc rbeeaisnigntghleyc saicdaguds,et okmeaodwlte d
of being walt ocnmeyd 1l era df itlomepehavi orprchpfeges. t hat ¢
Cameras may, afimsiret e&xsmangesrevous, and judges or juri
their behavabrthseyaasegfttabh( hRee pirccustdhmitipalt.i v e

Conyers ‘xtpedittlhatt teaches that there are numer

4Ronald F. Loewen, “Cameras i WashburalLa®@ dourmabot. b7onm:3 (SprindRe cons i der
1978), p. 509; U.S. Congress, Senate Committee on the Judiidrgommittee on Administrative Oversight and the

Courts,Allowing Cameras and ElectronMedia in the Courtroom108" Cong., 29 sess., September 6, 2000, S. Hrg.

1061029 (Washington: GPO, 2001), p. 4.

BFor an overview of policies across states, see National C
http://www.ncsc.ordgfopicsMediaMediaRelationsbtateLinks.aspx@at=Cameras%20in%20the%20Courtrgom

Kathy Kirby and Kat Scot-BySt“aCtaemeGuaisd ei,n” tRhaed iCoo uTretl:e vAi sSitoant eDi
Association (2012), dtttp://rtdna.orgdrticlecameras_in_the_court_a_state_by_state_guide_updated

116 These exclusions might apply to cases involving juveniles, domestic abuse, or sexual assault. See, for example,
SusarElizabet h Littlefield, “Cameras FI1 i CBS Minnesoiadovedibenlfe s ot a’ s Cr ]
2015, athttp://minnesota.cbslocal.coa®1541/A0/camerasflick-on-in-minnesotacourtrooms/

Wldentifying, defending, or refuting these effects can be
... thinks cameras have the potential to change a proceeding, if only subtly.... Bugehdalf of the questiendo
cameras change a proceediogtheworse?-i s t he part that ‘exhausts’ scholars an«

David Dow,Cameras in the Courtroom: Television and the Pursuit of Jugleféerson, NC: McFarland & Company,
Inc., 1998), p. 62.

118 describing the limitations of a survey related to its 28934 camera pilot program, the FJC cautioned that it was

unable to “i n cdctual(asoppesadsperceivedeffectstoflelectronic media on jurors, witnesses,

counsel, and judges.” To measure actual effects, the FJC w
one group where cameras were present (a treatment group) and one where there wemas ¢acaomtrol group). It is

difficult to find these types of comparable cases and to rule out other factors, besides the presence of cameras, which

might also explain the different outcomes of the two groups. See Molly Treadway Johnson and Carol Krafka,

Electronic Media Coverage of Federal Civil Proceedings: An Evaluation of the Pilot Program in Six District Courts

and Two Courts of AppealBederal Judicial Center, Washington, DC, 1994, p. Bitpt//www.fjc.govpublicfpdf.nsf/
lookupklecmediacov.pdifile/elecmediacov.pdf
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e courtroom] might cause actual undaugsgaadss, S C
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| me ®il s o | ead ofoflaynt i,onbcsreeravseirn g awareness of the
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119Y.S. Congress, House Committee on the JudicBumshine in the Courtroom Act of 20h8aring orH.R. 917
113" Cong., 2¢sess., December 3, 2014, H. Hrg 413l (Washington: GPO, 2015), p. 12.

120 Edward Levi,An Introduction to Legal Reasoniii@hicago, IL: University of Chicago Press, 1949); Walter F.

Murphy, Elements of Judicial StrategyChi cago, I L: University of Chicago Press,
Supreme Court Cases Probabilistically: The Search and Seizure Cases, 1% Ametican Political Science

Reviewvol. 78, no. 4 (Decembéi984), pp. 89900.

iTracey E. George and Lee Epstein, “OAmetichrePoliNcalt ure of Supre
Science Reviewol. 86, no. 2 (June 1992), pp. 3337; Forrest Maltzman, James F. Spriggs Il, and Paul J. Wahlbeck,
Crafting Lawon the Supreme Coufiilew York, NY: Cambridge University Press, 2000), pp180

122 Compared to other, elected branches of government, scholars have historically noted that the Supreme Court is

relatively insulated from public opinion. See, for exampliexander BickelThe Least Dangerous Branch: The

Supreme Court at the Bar of PolittcsNe w Haven, CT: Yale University Press, 1962
the Case Agai nsYalelUaw dburnalvod 115, Re & (ApsilRQ06), pp. 136M05. Yet although

scholars may disagree about the extent of when, why, and how the Supreme Court shows responsiveness to public

opinion, many have written in defense of the general concept. For a few examples, see William Mishler and Reginald

S . S h e eehSapieme Colrthas a Countermajoritarian Institution? The Impact of Public Opinion on Supreme

Court D eAmeérican Balitical Stience Reviewol. 87, no. 1 (January 1993), pp-80d1; James A. Stimson,

Mi chael B. Mackuen, amidc RR & p r ¢ AmBricanPoliticél SciericRevielyDof. 89

no. 3 (September 1995), pp. 5885;KevinT. Mc Guire and James A. Stimson, “The Le

Revisited: New Evidence on Supr e me JolroalofPolitid® vob. §6pno.s4i veness t o

(October 2004), pp. 101B035; Christopher J. Casillas, Peter K. Enns, an
Constrains t he HBmesican JSurnplofdalitical Sakenceot 55,°no. 1 (January 2011), pf#-88.

123|n attempts to quantify these behavior changes, political scientists have examined changes in House and Senate

procedures, noting, among other things, that since the introductioisBfABl and ESPAN 2, House sessions have

been longer, and includenore OneMinute Speeches and Special Orders Speeches and Senate sessions have included

more filibusters. See Ronald Gar&@gngressional Television: A Legislative Hist¢westport, CT: Greenwood,

1984), pp. 137140; Timothy E. CookMaking Laws and Makig News: Media Strategies in the U.S. House of
Representative@Vashington, DC: Brookings Institution, 1989); Franklin G. Mixon, Jr., David L. Hobson, and Kamal

P. Up ad h y doyGavel Congressiendl Television Coverage as Political Advertising:riipadt of GSPAN

on Legi sl a tEconamic fquiryvol. 89nno.,3(July 2001), pp. 3864; Franklin G. Mixon, Jr., M. Troy

Gibson, and Kalam P. Upadhyaya, “Has Le gSPAN2andithee Tel evisio
Frequency of Sent ¢ F i | iPwhlicGheicevolnlds, no. 1/2 (April 2003), pp. 13%52.
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Ot hers suggest that camertahembyttbanngesbethavpobl
they bring might i mp#lbofiel gwyddrs alnawctohiemy adbnd itg
broader audience, they may come to court better
with greaterf esosuirdamaslyi ssmdt preoach ot her, out of t
legitimacy®and authority.

Recent Con@Aré¢svi dyal

In the modern history of Congress, there have be
require videol ccaomerrtarso ol msr. o eldhadrss sacccotm goene v § & own @ F
activittyhandhdbvélbeen int'fCodgeced st oadatwelidnathaer
on thialtl swere dunti ngdargrdenstlsat ed t o videal cameras i
couted sprovide a summary of activit yTafbdlloem t he mos
providebsps iades icddoempari son of the four legislative
1 1'CongMasnsyt hbeE g i silnaittiiddesicwe s e d a medtelmitsi csae ¢ toiro n
substantiveliyn tsriomlpulceevdi dimigs b-eavdhdesn applicable, c¢comp
will be madeiveas woas of sbiinlcles'! C(hinngtifébfidss)c.s dct i on
will Dbepewpidoattoecdndddietegrnasll ati ve devel opments.
Two satlaonnde bills addiagsifmgmvitdeo fedeaddastourts
in th@ongress to date. The LanWdhabdinegqbher €Couheéer
Supreme Court to banmddthetSunhnshpneSer)di/ilgs Courtr
would authorize broadcasting from the federal ci

summaries of these bibhs. bpahrodve dmaumudr a gi tdhebrrsea
from the Supalme Cotwmhdei hadsenAppropriations Comn
accompany the FY2020 Financial Servi®es and Gene

Cameras in the SCoiBr2t2r oom Ac t (

The Cameras in S.ho&wouirttroodiudAdAed 1 hdt h2082nate o
This bialme nwdo WR218dh24.,S .aCd ding StTetleonsoén& Suphkede Cc
ceddnags .t hegr bvidions , “sthhael 1S upperrenmiet Coeulretvi s i o
open ses §Teolnesviosfi arh ec Cweurratge yowdtde bef bl oe ke
reme Court JBSautchceonvedeaigeed nt matparticular ca:
lation of the due process righTheofamaeaor mc
the Courtroom Act dederabtcaddnessocates asicht

tantively 1 dCannmeircaasl ivne rtshieo n(3ptuarft dtwokoemd Aic1t bve tr ]
darthg' t1d 0L ongae¥'Paring ThregrldLs, the Senate

EUJ

22Talbot D> Alemberte, “The Qudicaturefval. 68, non2 (ADgust/Septémbdrila74),al Sys t e m
pp.646 5; Joel Hirschhorn, ¢ (QheBarstersvol.i7,mo.1 WinterA93Q),pt8r Adlex m? No , ”
Kozinski and Robert Johns dadhaniielectdahRroperty, Medaand Cour tr oo ms , ”
Entertainment Law Journalol. 20, no. 4 (2010), pp. 1141314,

%Kenneth N. F1laxmam,b “EWislile rI,t OMa iMibhightyl aw Réview kirst f or Me ?2 ”
Impressionsvol. 106, no. 1 (2015), p. 17.

126|J,S. Congress, House Committee on Appropriatiitsancial Services and General Government Appropriations
Bill, 2020, report to accomparty.R. 3351 116" Cong., ®'sess., June 19, 2019,Rept. 116122 (Washington: GPO,
2019), p. 39.

127|n the 11%" Congress, seld.R. 464andS. 649 114" Congress, seld.R. 94andS. 780 113" Congress, seid.R. 96
andsS. 1207 112" Congress, sed.R. 3572andS. 1945 111" Congress, sed.R. 429andS. 446 and 116 Congress,
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Committee also held a HAecacreisnsg troe ltahtee dC otuor tt:h eT ebliel
Supreme'®Court

Sunshine in theSColuZ@room Act (

The Sunshine in the CourtroSom)/A7om Wa g chntl8¢9 d 2 &d 6

This bildntalddedrfeesdersal circuit and disobrict court

district courts would expire after ¢hubkd, yatars

his or hepedmscrehe ophotographing, electronic r1e
to the public of any topudgoepilheedndagiate Cowlfieck
would be able to issue guidelines to assist wit!t
provisions, and the presiding judge would be abl

related t dhime dbira hesse ciomr tr oo m.

Under the Sunshine in the Courtroom Act, jurors
ry selection or during the trial i1itself. Furtt
ohibit filming otobroamajasctimg vdte¢e hef jwlgepar
nel ) de ttelremiancetdi athawoul d constitute a violatio
"Byoadcasts of conferences between attorneys a

ong oar neys would not be permitted. The bill wo

“+ < oo ®T oo <&
So oS o0e g e e g

idelines for obscuring the identities of cert e
required to disguise t hguefsatceed abnyd tihdee nwiittnye sosf
form all witnesses of their right to remain ar
en introduced in each previ ou'sCosnegsrseitsésm u@h Con g
rsions of thdhbirlels peate tdi fwhetdd rwior not they
e duratisoprofffitsieonbill

seeH.R. 1299andS. 344 Beforethe 112Congress, the bill was referred to by onl
the televisingof8pr e me Court proceedings”). The short ti"tle, Camera
Congress.

1281.S. Congress, Senate Committee on the Judiciary, Subcommittee on Administrative Oversight and the Courts,
Access to the Court: Televising the Bupe Court112" Cong., ¥ sess., December 6, 2011, S.Hrg.-E82
(Washington: GPO, 2011).

129 For the Sunshine in the Courtroom Act in theLC®ngress, seB. 643 114" CongressseeH.R. 917andS. 783
113" Congress, sed.R. 917andS. 405 112" Congress, sed.R. 5163andS. 410 111" Congress, seld.R. 3054and
S. 657 110" Congress, sed.R. 2128andS. 352(alsoS.Rept. 11448).
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Table 1. Comparison of Legislation in the

115t Congress to Allow Video Broadcasting of Federal Court Proceedings

Provisions

Courts Covered

Authorizes or Requires Coverage

Typeof Media Coverage

Oversight/Guidelines

Due Process Protections

Committee(s) of Referral

Legislative Actions and Status

Introduced Previously

H.R. 464 S. 649

S. 643 H.R. 4504

H.R. 1025

Cameras in the
Courtroom Act

Supreme Court

Requires

Television

Not specified

Majority vote of Justices to
opt out for due process

concerns
House Senate
Judiciary Judiciary

Referred to Referred to

Subcommittee the
on Courts, Committee
Intellectual on the
Property and Judiciary
the Internet (3/15/179)
(2/6/17
Yes

Sunshine in the
Courtroom Act

Transparency in
Government Act

Federal Circuit and
Federal District Courts

Supreme Court (and other
federal agencies)

Authorizes Requires

Photographing, electronic
recording, broadcasting, or
televising

Television; simultaneous pasg
of audio recordings on the
internet

Judicial Conference; presidin
judge

Not specified for television;
Chief Justice for audio
recordings

Majority vote of judges on

panel for due process or

safety concerns; prohibits
coverage of jurors, or
attorneysod c

Majority vote of Justices topt
out for due process concerns

Senate Judiciary Oversight and Government
Reform; Rules; House
Administration; House Judiciary
Ethics; Ways and Means

Financial Services

Referred to the Committee
on the Judiciary (35/17)

Referred to HouseOversight
and Government Reform; Rules
House Adninistration, Judiciary

Ethics; Ways and Means; anc

Financial Servic€$1/30/1%

Yes Yes

Eyes on the Courts Act
Supreme Court and
Federal Circuit Courts

Requires

Photographing, electronic
recording, broadcasting,
televising, or streaming on

the internet

Judicial Conference;
presiding judge

Presiding judge caopt out
for due procesoncerns

House Judiciary

Referred to House Judiciary

Committee, Subcommittee
on Courts, Intellectual
Property, and the Internet

(372117

No

Source: CRScompilation of current legislative information availablétsy://www.congress.gowas ofOctober 24, 2019

CRS-26



Video Broadcasting from the Federal Courts: Issues for Congress

Transparency in Government Act

The Transparencywvaisn iGotweordnuncetfitlt]' fAocntigm T es . 11 3

biwoluld haveé¢eebddres angdSupr eme Co magetc epsrso cteoe dii tnsg s
audio recor dipnrgosv,irsailmonmsgd ot & e o pse o va b v e &t thmenn t . It
thamawy oflbthHhed s intrmredcCadadasdddi agsing cameras 1t
fedeoathttds Transparencycaomedidbder nommeatl Abanges for
judiciary as well as ethics and transparency 1ini

Regarding televising of the Supreme Court, Secti
incdmrdevi s iroen si dehnatti caal t o the Cameras 1in the Co
“shall permit televisi’dunn Iceosvse raa gnea joofr iatlyl voopteen dseec
ensure due process for the ftpiaon ikisnogbeéwdiadretto tohne t Chc
imternet, but in Section 802, wohbdiTdhagdtshpea r ency i
Chief tlJSusmt¢urce that the audio of an oral argument
United States is recobdedoandhies Iméd e npublwieblyta
Court at the same” time that 1t 1is recorded.

Thever ©oifon he Transparency and GdTengmlesRs Act intr
42 3%c5o0nt aisnaeflee ¢ heon 802 requi-daynemrtalofampwmd mtg &
recor dingss twe btshiet @Goeurr tv e,r sbiuotn sh aodf at hdei fbfielrle nt p1
regarding televised proceedings.Sdastend80F imtt
Transparency ionf Qoelvled d mkave Adi rected the Gover nn
Of ficet MDY ct a study to assess the effects tha
havon costs, and on tmena$ mosphere of such argu

Eyes on the Courts Act

The Eyes on wtabke i @durmtdsu chkadt i n 'Choa gesRs e) 1d0w2r5i ng t
anadl sw t h'@o nlgrHe sRs. ).(3 7WnSloinkete thei rl 1 s , which either ad:«
Supreme Court or the federal c¢circuit and distric
would havelllddeé¢sappell ate courts, Unedning the !
circuit cosuptroviFheoenbi hlote thathahweodude ciary C
impl ementation guidelines, supplemented by rules

presjddgeg.

Under the Eyes
photographing,
real time on th
all otvheed presiding judge to malws drléexvepttdhntf onh
activities would violate his ohra wvhdelealWlae process
presidimnogpotiti dgé€ t bweesreethetr wristei mot 1 n”At he 1intere:
]
s

n the Wouwlhadbe Ar tdi‘pdaemptd esbading
lectronic recording, broadcastir

0
el e
e Inter meatb’lloifck.¢ ha tt hwgomu ¢ Wwlie lhildav,e gi tt o

udwoeul d have Dbiesesnuer eaqmuyi reexde mmpot i on i n writing at
tart of the proceedings.

130 For the Transparency in Government Act in thelCBngress, sed.R. 4504 114" Congress, seld.R. 1381 113"
Congress, sed.R. 4245
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