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The Congressional Review Act (CRA): Frequently Asked Questions
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The Congressional Review Act (CRA): Frequently Asked Questions

Overview of the Congressional

Wha't Is the CRA?

The Congressional Review Act mM@RA)upsaes staon over sig
legislatian raver tissrsmiendg by a federal agency. Whe:
grants rulemaking authority to federal agencies

delegation of rulemakieng byutfkhadrirtay, aagred ctilees mwmlde
is a crucial ¢ onmpkdpmrepncte sosf. at€hoea gproelmisceyhe st 1 n ensu
feder al, awgheennc iiesasruei nfga irtuhlfeusl, t o congressional 1int
federaltagasngyCengress has a numbet of tools ava

The @R&Anact edasi npalr9t9 6of t he S maflolr cBeumeinnte sksa iRrengeusl s
ActUnder thef RA,a rule camustkesulbhifecthe amuhegetno
and the Government AcUpuntabittipy Offibe ¢GAO) Dby
Members oha€engrepeci fiewhitcihmet op esruibond td wmrnidn g a k e
oint resolution disapprovingithesrsvskat EOH bdhth]l
or signature or veto. If the President were to
he Braotment of the resolution would take the r
nto effect,ubddbethprepebcyedofubmtansuahkyathal
athei t hout further authorization from Congress.

e o

What Are AdwantDigesdeoefnUagemg the CRA?

The CRA contains several mnotablandidesaad dwgaest t hat c
to disapprovheg €RAhelsy athamgt her means.

>"EZe2>Se
Thmost notable feastpemse adfoft pcarTR A miesn tiatrsy pr oc e d

a joint resolution diBampl opsyviigmg fainyhaaghelnyc yj ofiinnta I
resolution of disapproval meets c¢erltnaiand dcirtiitoenr i e
once 20 calendar days have passed after the 71ece
committeecotimtwhieslhlatjon disapproving the rule |1
of further consideration “Ohck0thenatoonmd tdiegn ian
any Senator can make a nondebatablremoltitomnono pr
Showl dna j otrhiet ySvemntfaot ec ons i der t he disapproval r1esol
l1 i mjatnedd a final vote would be all but guaranteed
Use of the CRA also invol ves sFkivresrta,]l opmoet emmitg hatl ap
that the likelihood of a prmeardenthal wmes o6 CRAs c
di sapproval resolutioa@GH IRBEWRI mkpbyityg bequiubgmet
the CRA does “Mats t@ptrtromcleelkd wsrhe sa nfyor initial conside
resolution in the House of Representatives. As a

For a broader discuss i onCRS8RepOroRLID248 engressional @versighi Mamual t ool s, s e
2 Title 1, Subtitle E,P.L. 104121, 5 U.S.C. 8§601et seq.

35 U.S.C. 8801(a)(1)(A).

45 U.S.C. 8802(c).

55 U.S.C. §802(d).

Congressional Research Service 1



The Congressional Review Act (CRA): Frequently Asked Questions

w2

cheduke fohhe cmeaas s der aitwiidn, niont ablel cloinksel Idiehr ocodd
regular legislative process, the CRA disappr
ngstceatrtitmomil mes peci ®ided Fountlstadblldwlhatdi by
for submitting and acting on a disapproval r
s where the act provides for additional subr
Congress. Fifth, wmnlkhkcC€ RAegusapprogiadlyattisol u-
a single finaMtirmlle dinsapgpr evbhliordkeyggd ultd omns ¢
d still maintain theS9Rre Iparthevdildyesgee dCBA rd ii saampeprt caw
siodmst refer to a rule as a whol e, the law does
sapprove only spenafFlyg, aspeetsheoerf aehamber reje
solution on a major ruleggutatoonhdihatertheseot
uld otherwise be the case.
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a rjeciontution efmcdedapptowalt bpmly iindvlasloi dat es t
the agentcdheffrsmbisstamitngldays tthhaep pdaime e lor ml ¢
ss Congt hes atgos ndhoy rsioz eisn 8 Thesbsegaenmehtwof a
s olhwtsi dthe i mmediate effect of tatking the ru
i ngbuetf fietctal s ot hmam af fmoc s dambntgdhiet ya gteon ciys s u e

t asntmiad 1§186¥¢Whuelne .1 s a“SNWNbwt Rnt eddd yatDBDies 8pameoved
g1 FwM9gmbers who waamtrdubedishpproestriction o
ior could be seen as an advan ttahgee oo fth ews ihmag
mi gr gue that“subetpmnohArbulltyeiso hieso saacnteual 1y a d
e E€RAat as U hpcoetretnateimatlyliya h’d @bel agyneyp act goc
lrids can create an especisalulsegsditfhfei CRIAt toi tdu
that were specifically required by 1aw, as
taking effect but does not remove the under
regul ations.
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Not only can Congress use the CRA to overturn ag
malbpe vichwédldigmsincrease congressional awareness o
requirement for agenciesP’anhd shbmsubsbhgquentutefet
rule to the ¢ omPfiutntcetei oonfs jausr ias dniocttiifoinc,at i on mech
committees and dve nabweargse ntoaidnk sbnen kiiangi Alitehso u g h

Members are likelyptrofbddaoamallgawagrtcdt daef mheidgely r al o

6 At the end of the 1#Congress and at the start of the M Tngress, the House of Representatives passed legislation

to amend the CRA and allow the bundling ofrulebissuedpager oval r es
in the final year of an outgoing administration. Companion bills in the Seresigenot adopted. See the Midnight

Rules Relief ActH.R. 21(115" Congress)H.R. 5982(114" Congress)S. 34(115" Congress), an8. 3483(114"

Congress).

7See 5 U.S.C. 8801(a)(5).

85 U.S.C. 8801(b)(2For a dscussion of therohibitono n pr omul gating anot herWhemubstantial
I's a New Rule “Substanti al’lbglowarid€RSInsightiN1066QWhai Is theiEffectp pr ove d Ru
of Enacting a Congressional Review Act Resolution of Disapprobgl®laeve P. Carey

95 U.S.C. §801(a)(1)(A).
105 U.S.C. §801(a)(1)(C).
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each rule upon receipt 1in Con grruelsess ptrhoavti dneasy abne a
momearrow.interest

eo’e’” _Se]l —e"5_Se' 1 7<o'TE-Q12¥B38S84Z+7Z @

Anot her benefit of the CRA, for Members of Congr
resulapadlicl ydaa vaabfalsaemlde ssoef om pmarjtso mpil ed by
GAO. Sinc’s ehec CRhAnt , GAO has posted a record of
ubmitted under the CR  hteo wae bdsaittaeb acsaen obne iutsse dw etk
inal rules by dlidadthent s sswdlmhgasmgtemhcy, date of p:
oomaj or), and effectivasdOGAOL e Thrt websdqwei add ourwr
nd discussed bEdolw, mapomomestaimmappritnfor mation
mssess ment ’sofcotnmhpel eat gicomdr ggonfe fcietr taanidn octohsetr anal yt i
equirement s .
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An o tphoetre nt i al advanta of the CRA is that it pr
dr atwt ention to a part ular rule. The required 1
which is stipulated in the CRA, provides for a r
Member can make c¢clear ¥ mdadldghheer CoRpAp chsaist iboene nt ou sa
overturn 17 rules, many more joint resolutions ¢
CRAEnactMembers of Congress have introduced over
disappnoenl tpkea t@RAIi ng 5t or Hloerse. t han 12

(S
C

In addition, the threat of submission or passagec¢
mechanism through which at oMeambhprr¢aocupres ut e oms
rel at hdp & wiufliec or o n R n dob htehtdC alnlg5stCoOngh e d s

rarely used the CRAr goabé¢ y@RArWarcmedubke ®slreat
agenandcdst hus was mnot likely to 1nfsl umonrcee agency
frequent recent suggeof —Pphde¢&WMidenuiunlydstf wamtt i on s
may be nearing® the end of a ter m.

LGAO’ s federal r ul e htpsdwwwagdo govkgalidtherlegahwwork/dongtedsionataview

act#databasdt is important to note that the date of receipt of a final rule listed in the GAO database represents the date

that the final rule was received by GAO. This date may or may not be the same date that the rule was received by the

House and Senate, the latteiry the date used for calculating the various CRA time periods for review and action.

S e HowDo I Introduce a Joint Resolution of DisapproVal?f drs causd i on of how “receipt by Cc
determined for purposes of estimating the time periods governing the CRA disapproval mechanism.

125 ¢ &Vhat Happens When a Rule Is Designated as Majorf or more information on these e
138 e How*Do | Introduce a Joint Resolution of Disapproval? b e | thewstipfilatad text.

14 Data obtained by CRS fro@ongress.gob a s ed on bill text searches using the CR
joint resolutions of disapproval introduced under the CRA can be providedgoessional clients upon request from
the authors of this report.

See Allan Freedman, “GOP’s Secr €QWekklySeptembersgl99B;mandt Regul at i
Steven J. Balla, “Organization an dJouthalofdaws Ecenomics,and Re vi ew o f
Organization vol. 16, no. 2 (October 2000), pp. 4289.

See section PlesidentiaWetaDe FactoSuperthajofitfRequiremerit for a discussion of wh
CRA is generally more effective for overturning rules 1issu
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For rtemss ons, t he CoRpAp onratyu npipteyd éftatimctamo 1 ¢ o ver 1 ndepc
r e gulaagteanrcyn b e making asctdivsicdusessed Fhhaesti,Heahowalsee
Vetbe/ FRepor mR¢ qui f gegmeanctt me nt o f oomf CdRiAs ar pepsrod wat |
generally cwmlsildedr ePds dt soic dbeen te xwpoeweltdo dat point res ol
i p ovingther Bfsosvind Ad md nHoywte vaaPtricecs imd g n b e

k ejloyr etsoo Ismiagpnpnaodi ng a rule that has been
1 ory agency, a type of agébonli beeexwbuthve
cies, independent regulatory agencies do not
ageamedntBudget (OMB) foOrdevi d® 86WiHde mthdi xdhcutixk
suhat dgad®oagel ations are isn ploilniec ydAiptrhi otrhiet iPerse.
cnh , g eit hicmde pendent r trgeuglualtaotriyo maggdantcol eds@ n smio d &
moved from presidentiategohatrpbpdbnsg habececaxecatitile
r ou g-hh aOsMBInefslsuence over tHNdecCRtAentr gafiblllye pr es v
portunity for CongremerandotnheoPr drvwldeesh hloyt ¢ & g
erturning the m.
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econdé¢ hCeARA 8 Hmi niosft rtahteorOf fi ce of Information ar
OlTRAMBi s responsible for “thej’"®rmioni 1@ WWilOh 10Od Re
argely deferred to independent regulatory agenc
wn PhHAes2i0l1 9, the Trump Administration announce
ndependent regulatorpusgeygnandes suWhiBe fobdadhprte
evi®Wmder the new policy, all agenciamseg includin
e qutior esdu bmi t t h®L RfAorre gau ldaettieornnsi ntaot i on of whet her
CRA statutmwmr@bDMARWYgiumibtliyva t his new procedure coul
point of leverage for the White House (through
agenculbds Ol RA chooses to use this mechanism to
any Way

»—g»—g»—-o»—t/\mooq—r»—gm@zm

17 Congress created a number of federal agencies with certain characteristics to make them independent from the
President and, in some cases, from Congress itself. Those agencies, generally referred to as independent regulatory
agencies or independent regulatory commissions, are listed at Title 44, Section 3502(Eniteth&tates Codand

include agencies su@s the Federal Reserve Board and the Securities and Exchange Commission. For a discussion of
the characteristics that make a number of those agencies independent from Congress and the Pr&ReiRepeet

R43391 Independence of Federal Financial Regulators: Structure, Funding, and Other,lbgu¢snry B. Hogue,

Marc Labonte, and Baird Web€he President generally has limited ability to remove officials from those agencies, for

example, andthosegenci es’ budget requests may be submitted directl
President. In addition, some agencies may receive their funding outside the annual appropriations process.
BExecutive Order 12866, “Ro8RedetabRegiste51738, Databer 4,4993. and Re vi e w,

¥®Cass R. Sunstein, “Trump Whit e BlbombergApS 232019, New Power Over
https://mww.bloomberg.corapinionfarticles2019-04-23trump-seeksmore-controtof-fed-secandotheragenciesSee
a 1 swho Determines WhetheraRuleIsMajpr?b el ow for further discussion.

P®Russell T. Vought, acting director, OMB, “Guil##ance on Comj
14), memorandum to the heads of executive departments and agémeies]l, 2019 https://www.whitehouse.gov/
wp-contentiploads201904M-19-14.pdf See als&€RS Insight IN111220MB Issues New CRA Guaidce,

Potentially Changing Relationship with Independent Agenbig#laeve P. Carey

21 SeeCRS Insight IN111220MB Issues New CRA Guidance, Potentially Changing Relationship with Independent

Agenciesby Maeve P.Carey See also Bridget C. E. Dooling, “How Indepen
Move on ‘< Major > TheHilkApril Ma2019fttpst/thehillcomdpinionvhite-housed38756how-
independentiregovernmerdfagencieombsmoveon-majorrulesmat  and Wi lliam Funk, “OMB Lever

CRA to Add to Its Oversight of Independent Regulatory Ageacy ale”Journal on Regulation NotieemdComment

Congressional Research Service 4
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In the case oftsempemasjof htlnd e€SRA mechanism may
int o RRRUHe ®BXhkRM it ot her wise would. Under the regq
must delay the effective date of megxpamsfuibas by
the Administrasi(VAP®) orceeqdmirree mhectt t hue¢ dgeacots
mogtules by a#?Shloadsdt eiId hedayshmsmbear chojosientt or e s o
di sapproving a majort hheulree,sabnédu tt thbeenm avgoot gen ®mt 5060 iroen e ¢
force 1immetdwiattlesltyandi mg damyiltasayevdecpemvie date es
CRANo rmwwlug ad i ntuon deefrf escutc,h ho wecwtehre,r eubnfteiclt i ve dat e
by the agency in the rule itself has been 71 eache

< U

'S ™ MBSl —e'>71 7eZ

Unlike under the regular 1 cognitsgl aitnivvael ipdraotcee sasn, atgt
final ruletiaomanthet ehe¢eiueed to modimaykeori trestruct
acceptable to Congress

If Congress wergisbatunseetheocegunlanstead of the
invalidate part of a rule or instruct the agenc)
legislation would not be eligible for the same e
a @BRresolfutdisomwpptdval enywoyl ¢ xpewdi tfeldooprr ocedur es
consideration and might be subject to filibuster

sZ@'e L —AS&1 SEE™Z>-S " VI&E >Z-Z—>
One of the biggest challengiesshaftora aPsriemgiedtedneta ICIRA
bexpected to veto a joint 7r1esol utiisostuyoldfe di sappr

PressadwmtAdmini stration. A joint resolution of d
President +o ~buenclpinkee Ilyatwhe o PpsosvindAfimi ni stration i
the rule. If the President were to veto the meas

t wohirds majority of both houses ’'of vehoTosgr es s 1 s
creaGHsIBEWRrmajority requirement fon mo€RA joint
cases

During apd¢rfamldliotwionmmg t he 1 n a u goufr aat idoinf foefr ean tn epwa rPt
the outgoinhoRewsidenhe CRA is more likely to be
struct urneneafi otdlse during which Congresisa can take

period at the beginning of each new dAdaofi ntilsea rat i
previous Admneelniigsitbrlaet ifoonr ¢ o n s?tTdheirsa tpieorni oudn diesr stohnee

Blog, April 18, 2019 https://yalejreg.conmclomb-leveragingthe-crato-addto-its-oversightof-independent
regulatoryagenciesy-william-funk/.

2Under the APA’s rtequirement for notice and comment rtules,
between the publication of a rule and its effectivedétough there are some exceptions (5 U.S.C. §553(d)). In many

cases, agencies allow additional time beyond the required 30 days before making a rule effective. Similarly, with major

rules, agencies often allow for more than the 60 days required undeRthe

25 U.S.C. §801(a)(3), §801(a)(5). Title 5, Section 801 (a)/(.
of a rule shall not be delayed by operation of this chapter beyond the date on which either House of Congress votes to

reectg oint resolution of disapproval wunder section 802.7

The rules issued near the end of an A8eeGRSReportr ati on are of:]

Congressional Research Service 5
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referr éldo akdtpaacsklhd. vast maj oriint ywhifc it htehd nGR A nwae ss
to overtwok plmeke during such a period

How Many Rules Have Been Overturned Us

As Joafnuary X,he2 W®WRMnhuawasded to overStimwrtmre ean toot atlh oosfe
rules were ovelGamgmesds0il(R)t.ch7P tIdC Htnhger elsls5, one 1 ul e
was overnt urhi€e d dr7e s250 (R200r0 laaltthet oo rturned rules,
$SSHQGLI[ $

Definitions Under the CRA

Whals CGove Radl e Unhdee rCRA?

Th€RA adopts t WMXtOHlaetf ismmppgdaoms oifn ,#ethidbhréé61 of t
e x c e pXtSieccntsi.on 551 oBEXaDsHe APA defines

the whole or a part of an agency statement of general or particular applicability and future
effect desiged to implement, interpret, or prescribe law or policy or describing the
organization, procedure, or practice requirements of an agéncy.

The first exceptioblXiOsh ftohre rCuRlAe sd eof fi np atri toinc wlfar a
rul eaphaeaves or prescribes for the future rates,
therefor, corporate or financial structures, rec
accounting practices or dis &1Scesowr, e st Isbee aCrRiAn g o n a
definilXeOddo 1 ‘@mthgs rul e melyatmiamg gt one aldE iomra lipleyr,s onne |
CRA al so“exyclrmdes of agency organization, proced:
substantially affect -atghnec yr ippgahrttsi eostr obl i gations ¢

Notably, phe CRA bdoaldX®dn tdacifniendi tiino nt hoef APA, whi
than the <categotrhye sAfPPArauntadeosmmsenbttj ercutl etme®k i ng proce
Therefore, someg agen aypna tcambdpesmetnlt ® r ul e making

proceumders mhy APAIl be considered a rule under

R42612 Midnight Rulemaking: Background a@ptions for Congressy Maeve P. Careyor more information
about the history, practice, and oversight of midnight rulemaking.

255 U.S.C. 8804(3). For an-aepth discussion of the definition fle under the CRA, seERS Report R45248he
&RQJUHVVLRQDO 5HYLHZ $FW 'HWHUPLQLQJ :KLFh§y Vai®OE Brarhanami % H 6 XEPLW W}
Maeve P. Carey

%5 U.S.C. §551(4).

275 U.S.C. 8804(3)(A). The CRA definition afle does not specifically exclude facilities or appliances, which are also
listed in the APA definition of aule (5 U.S.C. §551(4)).

285 U.S.C. §804(3)(B).
25 U.S.C. §804(3)(C).
305 U.S.C. 8553. Generally, the requirements for negiceécomment rulemakingrocedures do not apply to

113

interpretative rules, general statements of policy, or ru
agency for good cause finds ... that mnotice aaodtraytobl i c proce
the public interest.?”
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For dapih discussion of what agency aCRS ons are
Report RKHZIZRYJUHVVLRQDO 5HYLHZSHrONXNWHW IR LEXIEPL WA A K
WR &RQJIJUKHVWalerie C. Br.annon and Maeve P. Carey

Does the CRA Apply to Guidance Documents?

Th€ERAppl posgeui dd mc e neenmidtt dnegre n c y a cotuitosnisd et aokfe nt h e
APA netnidoenme nt 1t ul e make cnagu fper otclbedsuaoRs’®® of t he
definikXiOHo 1 afles some agency actions sueh as poli
which are o moihedgutmal aansc ¢ —d heu GRMAt snay be available
t hose typ.esWhoeft haecrt iaommys p arat ircuwlhveer eagdbiyc y hac CReAn
depends on the s dait ftihse fmacttuwr ei novfo tvleed act i on an

Apractical challenge for using thea{RA moat borer o
pracagemrcies ofteavegrameidianceulbmictundeenstpsi tteo tChoen gr ¢ s
CRAS requirement Hobwevehegmi hordoeasdvdyealepeomagre
practice under which i1t can stidd gwivdemwca ul es
documwansbdbt s utbmddar etdlf o rbsrtadagtfuctues si on of how the CR.
used hesnes t,and%hemt Happens If an Agency Dbes Not S
bel3%Fw.r a more detei ERSEoRepon FKRERDIBHVVLRQDO 5HY]
$FW "HWHUPLOBDXQ@IMMWKIHOH 6 XEPLWWHGY WRa&RQJIUHVE. Br annc
Maeve P. Carey

Alt hough the CRA was clearly inten®tehde to cover s
practical effect of overtumawapg abhewlaghammr.t i cul ar ¢
particular, the effect of a diosmep gmudwWalncreesol ut i
documertys t healireaédphalk £o0k ce oafl ledfw eocrt any 1l eg

Does the CRAnApplm Fdnal Rule

Yednterim final rules are considere®nfdiinal rules
therefore, an intsdiiem fhealOQRX@Hd f tblra tsiusbgteecff t o

31 For an indepth discussion of the definition fle under the CRA and the types of agency actions that are covered,
seeCRS Report R45248he Congressional Review ACHWHUPLQLQJ :KLFK 35XOHV"™ OXVW %H 6XEPLWW
by Valerie C. Brannon and Maeve P. Carey

32 See als€CRS In Focus IF11096/ KH & RQJUHVVLRQDO 5HYLHZ $FW 'HILQL&J D 35XOH” DQG 2
Agency Did Not Submit to Congreby Maeve P. Carey and Valerie C. Brannon

33 A statement inserted into ti@ongressional Recorsl f t er t he CRA’s enactment by its spo:
was intended to encompass some agency statements thatwould be s ubj e c t-andeommente AP A’ s notic
rulemaking requirements: “The committees intend this chapt
scope of rules that are subject to c oheginsaithdhe defintidn review. T
of a rul e’ in subsection 551(4) and excludes three subset
definition of a rule does not turn on whether a given agency must normally comply with theamotmammen

provisions of the APA.... The definition of ‘rule’” in subsec
Representative Henry Hyd€pngressional Recordlaily edition, vol. 142, (April 19, 1996), p. E578.

341n determining whether a rule is subjeztie noticeandcomment rulemaking requirements in the APA, courts may
ask whether an agency action such as a guidance document has the force of law. If it lacks the force of law, it likely
will not be subject to these procedur8ee foe exampleGen. Hec. v. EPA, 290 F.3d 377, 382 (D.C. Cir. 2002n.

Mining Cong. v. Mine Safety & Health Admin., 995 F.2d 1106, 1112 (D.C. Cir. 1993)

¥SeeCareer College Ass’n v. Riley, 74 F.3d 1265 (D.C. Cir. 1
unless the title is to be read as an oxymoron, is not interinfinalit* T nt er i m’ refers only to the Rt
duration—notitstentatt nat ure. ”)

3
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Agenciienst eursiem tfoi nparlo nruullgeast ¢ rul es without providi
an opportunityey tpabdommentowhoffethes divwvadgrube r i
the rule forhdgiang on pompentc i gemimads ¢yt a valid
“co0o0d "uadee tbeiABAe any, iarnt etrheny fmmsatl barlset atut
t o f or eagnedonnonteincte p3 ocedur es

Does the CRA Apply to Proposed Rules?

t doaepsp enaort t hat o hpr CRAAbppdulgbs the CRA does notf
rovide that a rule must be f¥magr bpdoad rnul eanay
rgudddsyanonsfy the CRXAOHIADI mpett ot inochilelsy naod v it soe s
ubmit proposed rules to*®Congress or GAO under t

©n g -

n 2014, GAO ppbHiecsthradnha tURkghdhacd s nopraoappkygdto
uMP&EAB uggested that itnhdei tcdattdetst her Y RAc hpopmé i es onl
uJenoting that pRaponc¢tdriml st epre¢’mamtihy hmnawl e maki
GAGown role in the review process 1s mnot triggert
does mnot do UuMGtAIQl] sao rail teehd slt edgr ivsakaletavtv,esup por t e d
opinihant the CRA app¥ies only to final rtules.

-

36 While there are numerous examples of the use of interim final rules prior to 1995, the practiceoodpaigation

comments appears to have its genesis in a 1995 recommendation of the Administrative Conference of the United States
(ACUS),which suggested the procedure whenever the “impracticall
“good cause” e xe BgeACUS Recommendation @b Potedudes for Noncontroversial and

Expedited Rulemakin@0 Federal Registe43110, August 18, 1995e8 alsaMi ¢ h a e 1 R InterifinsFinaho w,

Rules: Making Haste SlowJyAdministrative Law Reviewol. 51, no. 3 (Summer 1999).

5 U.S.C. §553(b)(B) (“Except when notice @ly.vihenaring is 1 e
the agency for good cause finds (and incorporates the finding and a brief statement of reasons therefor in the rules

issued) that notice and public procedure thereon are 1impra
alsoJeffrey S. LubbersA Guide to Federal Agency Rulemakif ed. (2018), pp. 12416; andCRS Report R44356,

The Good Cause Exception to Notice and Comment Rulemaking: Judicial Review of AgenchyAldien P. Cole

In limited cases, agencies hawveen provided specific statutory authorizatiorissuenterim final rules. For example,
seeTitle 42, Section300gg92, of theU.S. Code s t dhe SecretarjofHealth and Human Servicesiay
promulgate any interim final rules as the Secretary determines are appropriate to carry out this subch&pterc h
authority would allow an agency to issue an interim final rule without citing good cause.

38 By contrast, Title 5Section704, of theU.S.Codgorov i des that, generally, courts may e
action.?”

¥GAO, “Congressional FRipshiwvwgadgowgalptialagatwdrkeagressional
reviewact#fags( “[ Question: ] Should agencies submit proposed rules
submitmajor,noima j or, and interim final rules to GAO.”)

40Susan A. Poling, gendreounsel, GAO, letter to the Honorable Harry Reid, Mitch McConnell, Barbara Boxer, and

Thomas Carper, May 29, 2014 (regarding GAO’s Role and Resp
This opinion was written in response to a request fremagr Mitch McConnell, who asked GAO to analyze whether

an EPA proposed rule satisfied the definitiomdé in the CRA. Senator Mitch McConnell, letter to Gene L. Dodaro,

comptroller general of the United States, January 16, 2014. Senator McConrifittajyeargued that the manner in

which the EPA issued the proposed rule gave it “immediate
other proposed rules, which have no immediate legal effect. In its response opinion, GAO did noabpedcitiress

the argument that this proposed rule was theisBharceafat t han ot
proposed rule is an interim step in the rulemaking process
not a triggering event for CRA purposéeBoling p. 6.

41 poling p. 6.
42 Ppoling p. 5.
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Furthermore, GAO st ahtaddb utnldat a1t sapenoy adettcisenoad
rule for CRtAh ep uarcptoiscens iinfipos e dotrlke que rrtedfifem tan d¢ hfaitn .
Since proposecgropbseals fnort hfautt uarree asguabnjdeycdte cttoi oc h
not have a binding effe’GtAOomr otnlcd subdteid]l ¢d htegyo n b e o f
consi‘detedggeringrpo¥ddtf mnt €ERGFAQ haolwseovemrat ed t ha
because’st kxpCRAted procedure for review of agen:
Congsesonstitutional authority t &fCoemgraebslsi stho i t s
decide Wapt@&@RA Wwould apply to a re¥olution disap

What Is a Major Rule Under the CRA?

The CRA PIDeMRU® XOH

any rule that the Administrator of the Office of Information and Regulatory Affairs [OIRA]
of the Office of Management aBlidget [OMB] finds has resulted in or is likely to result
in—

(A) an annual effect on the economy of $100,000,000 or more;

(B) a major increase in costs or prices for consumers, individual industries,
Federal, State, or local government agencies, orrgpbg regions; or

(C) significant adverse effects on competition, employment, investment,
productivity, innovation, or on the ability of United Statessed enterprises to
compete with foreigi#based enterprises in domestic and export markets.

The term des not include any rule promulgated under the Telecommunications Act of
1996 and the amendments made by that*Act.

Rules can meet the economic thr emihlodifdé efotr od as s i
the economy) for mdwvagib¢yavdferthepnsnvohed ¢ omp
transfers of funds, prompt consumer spending, e s
consumers d&nd taxpayers.

What Happens When a Rule Is Designated as Ma

When a rule masj odr€,BR Atghbeg e € d sa s t ptrw ctesdtarerpafilda t i onal
first cemphrolliberggméeraed to prepasef and submit
jurisdiction a report on each major rule within
dat®®Bhis reportani @sts@ so one st i avof mpt lhiea nacgee nwiyt h pr oc e
required for the-brewmled.,ietri nacnlauldyisnigs xaennyd tctovsete ot d € n s
statutes such as the Regulatory Flef£ibility Act

43 Poling, p. 8.

44 poling, pp. 6, 8.

45U.S. Const., art. I, 85, cl. Poling p. 9.
465 U.S.C. §804(2).

47SeeCRS Report R416515(,16 $FW 1XPEHU DQG 7\SHV R 30D,MRMAe8eFOCEy dn@ S5HFHQW <HI
Curtis W. Copeland

85 U.S.C. §801(a)(2)(A). The maj o https/mbvnegaac.gepgalbthes are posted
legalwork/congressionateview-act#reports

49p.L. 96354 P.L. 1044. For more information about celsenefit requirements in rulemaking, €8S Report
R41974 CostBenefit and OtheAnalysis Requirements in the Rulemaking Prqaassrdinated by Maeve P. Carey
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ins provisions®that may del
notks hbadtmadpaket B4fect on t he
d

X 60 days fter the at e) HGIHAUD OtddhHeJLYWH® i s publ
received by Congress, whichever i1is later;

x if Congress passes a joint resolution of dis:
the date on which either house of Congress v
30 session days after the date Congress Tece

X t hetedat he rule would have otherwise taken eff

The APA rerquliase st ahahya vdee liaar f3flie w tst?’Hé& e d @ R A
requirement for 60 days essential lOy dbxotsends t hat
ma j or—trhuolsees t hat are the .Mhet EBRAcddd miicoanlally diermhpaayc
major rules allows Congress additional time to c
goes imto effect

If the rule i1isatmodsd mhaHpthatg He hmrklEeRAffect as ot her
law after submnm¥ssion to Congress.

Who Determines Whether a Rule Is Major?

Under thadtRA;josft r@ItR0A i s responsible for deter mi
ma jOTth€ RA doescinbitcalply require agencies to submi
such a deter mi%¥Hlant i opnr hcbawn? tbdeH ,matdhee. Tr ump Admini st
guidance clarifying that agencies, including 1nc
rules to OIRA fotPrtilbirs ddbeRedtlifyeataigemcies had rou
their rules to OIRA r e v¥b el RpAu rhsauda nlta rtgoe 1 eyx edceufteir wre
independent r togmmlaa toorr yr ual gee MWlceiteesr mi nat i ons .

®The CRA has two e xc eHowDoesithe CRAAffectithe Effdak Ddteaofa Rul8?e & el o w.

515 U.S.C. 801(a)(3).For a more detailed discussion about how the CRA may alter the effective date of major rules,
s e How‘Does the CRA Affect the Efféee Date ofaRulé? bel o w.

525 U.S.C. 8553(d).

53 Congress can overturn a rule under the CRA regardless of whether it has gone intetleff@RA states that a rule

“shall not take effogc¢cti€otheoffbngunespinnetfsca joint resol
§801(b)).

545 U.S.C.8801(a)(4).

555 U.S.C. 8804(2).

565 U.S.C. 8801(a)(1)(A56); 5 U.S.C. §804(2).

Vought, “Guidance on Compliance with the Congressional Re

S8ExecutiveOr der 12866, “Regulatory Planning anGRSReporti ew,” §3(b).
RL32397,Federal Rulemaking: The Role of the Office of Information and Regulatory Affaodinated byviaeve P.
Carey

59 SeeCRS Insight IN111220MB Issues New CRA Guidance, Potentially Changing Relationship with Independent
Agenciesby Maeve P.Careffor furt her discus s i ¢nareaseDvetsightofind€pbfBentg ui dance an
Regulatory Agenciés a b o ve .
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Doetshe CRA AppMyj diw RNwle s ?

Yes. The CRA can be used to overturn any final

Agency Submission of Rules

When Does an Agency Have to Submit a |1
GAO?

The CRA does not csypemuisfty swibem ta m a gielre . However,
effective unti®lmfpreactiitce,s asgicbmditesedgeneral ly s
the rule i1is finml)HGHUDOnSHIEVWHEBE hpdblication 1is

How DOhddl Rule Has Been Submitted Unc

7J<c—';e®@' "—m®le"l "—e>Zcece

When final rules are submitted to Comgress purs:t
receipt and referral appears in the respective I
&ERQVYVHRQDW &HERB@Ee ¢ 0wt i ve CoMmhlmuegieatiehso entered
dat atblhacsaen b e s e a rntahiend suesmifncglC odphaeg 8 s s . go v

https:// www!congress. gov

Z2<«—";exe’"—m®el1-"1

GAQ Il moainfaaidng abaseton crkuilinggswe dmesmadicewe st he CRA. The
database cathtbesaddoswonp agld/atggodrokd/n gr e-s 8 v-oa w |
act#datdbhes 6AO database also contains links to 't

It 1is 1 mpor ttahret GtAD Idiadtleasbtadsactt ¢ t hat t he final 1rul e
GAOhTs date may or may mnot be tyhet Isea mdo ulsaet ea tch a
Senate, the latter being the date used for calcu
actioMowS®e I Introduce a Jdfat RedodawdiomowfoDi
“receipt Biys Cdentgerremisned for purposes of estimatir
CRA disapproval mechani s m.

What Happens If an Agency Does Not Sul

In some instances, an agency has consindetred an e
submitthtee d ot Comgane t hough theetltd "'ORWraaaegdiabl y m
definillXiOHiy ptiflciad 1 lyg svh ot chdcR Al rndodt rtehqgeu iar gfeonlclyo w o
notdmado mment 7t ul e matkoi nigs spufelo ft ehalem rreusltei on mé et s t he
UXOHgardless of whe tahnedo mimte nit s pr ok pdlattles g br ot 1 b e

605 U.S.C. §801(a)(1)(A).

61 The search page at Congress.gov offers a number of searchesfi t s home page. See the catego
Communications” and “Senate Communications” on the left si
623 e Ahdtls aCoveredRule Undetthe CRA? a b o v e CRSSReport R4E2A&he Congressional Review

$FW '"HWHUPLQLQJ :KLFK 35XOHV"™ 0 XbyWaléti¢iCoBtdanhrdn \Ahd/MaBveaWPRC&EYQ IJUHV V
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under the CRArefidrwobbdstubject soedpesdppedval us
procecBac atshsece 'CRApecial procedures are not trigge
Congreisfs an agency does not submit a rule to Con
Congseability to revikwr rhdemwmoma,dtehre tGRA acant ain
provision bar®mogtjcédéucitasl hmneoei dw,eclined to revi:
agescyYyailure to submit a ruleommakiaggnicty vl i kel
submit a rulewemnidferi tt hme tOXRPBhWH definition of

Conseg@engtgygss (and morehspedetetabbyg, at pbe aSe¢nete
to employy tkei €WAmechanism even whlid¥nan agency
part iMeubarf,s Cowagpbbhpsaght agpacyshaetladnhave been
submhtatved@A@®efdor a formal opinion on whether the
deftnoXOHMO has 1issued severdalceo psihmind@®RsA moefn tt hiins
1996 n some of these opinions, GAO hasCRAter mine c
definiUXiQHGA®Of opinion concluding thadallpw agency :
substitute’sfeumbmhesaganoy the rule a=wad still al.l
procedures flar odiheappopphp@®unhbnsdet er mi neiddathat t he
satisfy the OKAAHtdleeri nb dhedins @onfeé t off t wWs ewntsptdeons
the scope of the statute altogether.

To avail themsSeldveapepfotvhd @GRAhamipmSdwmdtd @ows ng s
haypyablished the G&RQJUWHVVILIRIDO ;i RUUG sc atsheast,, in th
the Senate hdatpubfidfetteilaatGA@ &BREAUVHVVLRQDO
SHFRWUG thbee gi nning of the perBNdsmdbrycowlgersagoma

submit their umwleas tthe CRAgrudsexecer ptofsepablish
&RQJIJUHVVLROD®OUuDPHRERUG i on of t&RQIUAY VL RIQWIOSHHRW Gt h «

this same purpose: notifying Congress that a rul

Not atbhHey',)AolSg n s shdiaslt t e rpnraotdievses t het fnirtsitatd meonsider
ofi resolution of disapproval o¢hatt hndi mgtabeager
submitted uHlderdattleego €M si nisst atnhcee when Congress d

635 U. S . CNo détegndindtior, finding, action, or omission under this chapter shall be subject to judicial
review?” )

64 See, for examplé)Vash. Alliance of Tech. WorkersU.. S . t obkdomeland Sec., 892 F.3d 3326 (D.C. Cir.
2 0 1 8) IsThere dudicial Review Underthe CRA? f or further discussion of this pro

65 SeeCRS In Focus IF11096he 8 RQJUHVVLRQDO 5HYLHZ $FW 'HILQLQJ D 35XOH” DQG 2YHU\
Did Not Submit to Congresby Maeve P. Carey and Valerie C. Brannon

66 For a list of these opinions, séependixB. The opinions are a https/ivawbghoegovb n GAO’ s we
legalbtherlegatwork/congressioal-review-act#legal_opiniond-or a summary of each of the opinions and for a more

in-depth discussion of the types of agency actions that are covered by the CRRS&eport R45248he

Congressional RFLHZ $FW "'HWHUPLQLQJ :KLFK 35X0OHV]bgXalevie @ Braénoe BldWWHG WR &R Q
Maeve P. Carey

6As explained by one Senator, “Based on Senate precedent,
opini on Reeordwilold asyt’asrt the ‘clock’” for congressional review 1
of Senator Ron Wydeiongressional Recordlaily edition, vol. 16%July 17, 2019), p. S4901. For additional

examples of GAO opinions published in tBengressionaRecord seeCongressional Recordlaily edition, vol. 163

(October 24, 2017), p.S6760pngressional Recordlaily edition, vol. 163 (November 27, 2017), p.S7330; and

Congressional Recordiaily edition, vol. 158 (September 10, 2012), p.S6047.

8Foradis us sion of these pe HowDdkIntraduat a JointeRésolutionofiDisappraval?a nsde e
“Wh a t Are the CRA “Padtel Dwack” Procedures ?

69 SeeS.J.Res. 5Avhichwas signed into law on May 21, 2018, d®tameP.L. 115172 P.L. 115172overturned the
Bureau of Consumer Financial Protection, Indirect Auto Lending and Compliance with the Equal Credit Opportunity
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t hwmas not Ismbanl & ttlkeddrntshtéa nces i hamwmbaeasbdthe CRA
overturn agency actions, the wdkinsdaoppptreodv etdh raocutgiho nAs
not-dmao mme nt parnodc esdumbrmeist t ed to @®ongress under t he

Congressional Procedures Unde

How Do I Introduce a Joint Resolution

In most respects, submitting a CRA rjoodianmnty nrge s ol u't
ot her HousmeaenrrThheemraet ei s, howdwmer pea ivadr luspagi fwih
qualifying joint resolution can be submitted, ar
The receipt of a final r udap®doyn Cosnegsolaisiosni mggi ns a
which any Membhmbeof maythabmet a joint resolutior
the ®@MRIAt.though not required by thestsalmltiusteegd itthaearp
additrieqmalr ement that tHJHGCGHWDE GHELWMBEB spheldi ¢ at t
required) before a qualifying joint resrolution ¢
purposes of ptrhaec taiocnaslildye r ad ‘@teac ch avweed Toone € chregr e s s

later date of its receiecptHqqiusset he fOffadte,tof Sehat §
or its pnblHGHUDIOolH JIlcVaWHilla ly 8t iof g ¢ o n,¥ei meuroyus s es si o
calendar day is counted, includingnWdvwakends and
periods wherre (ecoirt hbeort hc)h ainsb egond¢ hfadr i motr ipeutr s aamm ntt h
adoption of a ¢ andg wrurrennme nrte. s o lnu toirodre roft o quali fy
parliamentary procedures of the CRA, a joint dis
t hG@ay peamwnito daenfdo medt after.

Under Section 802(a) of the act, the text of a (
states the matter after the resolving clause mus

“That Congr

ess disappr ovelatingtdh e randlsuchrelea b mi tted by
shall have n

force or effect.” (The blank spaces

S
(0]

The first blank would identify the agency promul
itself

Can a Joint Respolrwtviadn Cofmtlditsn a Preambl e?

While the CRA procedure doesofnodi sfpppmdhalailndg b a
a prenmbi e, baenlcilenvdeidn gt hoante gaeses oasnambat bbHuse
consideratioantbhfatsa htehemephsacti ce Isnh otuhled Seen aatveo,i dte

Act, March 21, 2013https://files.consumerfinance.gé\201303_cfpb_marchAuto-FinanceBulletin.pdf

O For a complete list of the disapproved rules,Asggendix A.

15 U.S.C. 8802(a).

725 U.S.C. 8802(a).

735 U.S.C. §802(a)t appears that, in some cases, if the deadline for introduction expires when the Senate is in a
period ofpro formasession, that chamber may permit a qualifying joint resolution to be submitted on the day the
Senate returns to regular session. Membeasstaff are encouraged to consult with the Senate Parliamentarian or his

or her assistants to determine the precise deadline for submitting a joint resolution aimed at any specific agency final
rule.

A preamble is a s efoundbebredhe reSolvihgeclauseadestribirgltbasons fosand intent of
ameasure.
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preamble to a joint rasssoad giet ioofn tilse nvdoet sesd]l wtni canf tietr
separately amendable. Would the“ ae®n’sSiethaactket i on o f
procedures banning amermbdmen ttsh ea n d cll ivasliiitorminmmaftdeab g tr

the privileged status of thBemzusaref inmhdehe ancd-
ambiguities, Members are advies ePhrtlad acnemstwmlrti awmist
obtain thee¢vofdwefthiensmeipwaitoe t o Membmir $ ©imagr

l aying out the ra adposnesypaflori masnedh witnitoehnhte toyft han a p
for expmpleshiang md&RQJIJUHVVLRODON 5HMRWUEGhdeu ¢t i on o f

me a sourrre f 1l oot debate

How Is a Joint Resolution of Disapproval Dif

The CRA requires that the disappr dBvall smeansdu 1jeo i e
resolubibaveetacaditional wuses, but ftoypopuroepfoses
l e gi salraet igoetner al l f ni oreddrerchamwmgdaebleanact ed, a bill
pass the House andiSe hbaottch awildtahnbiad adn tbiyc,alh et Pxte s i
enacted over his veto, oP become law without hi s

Can a Joint Resolution of Disapproval Be Use
MorEha@ne Rule?

No . Each CRA joint resolutioaomiysifosgmlpepr oudt ¢ ar
its ehtirety.

What Are “fFhe t CRAraoccke dur es ?

The CRA ‘Castaptrmosiccekd ur e s ( $eoxnpeetdiinteesd cpaalrlleida me nt a r y
pr oce’dfurre sbot h committee considerdisappandafloor
resolution”in the Senate.

The CRA doe%f amatptroroaccakdhd mensni f e e aadns ndotfr aii 6 hoo
a joint resoluniohelonHoedvsesrayp pdrdossvea Hiom swhihal consid
CRA di s aplpuovna ht hree sfol ohoarasmn deédone hswol tospmsi af aule

d by the Rules CofiWheheeonsiddedegtaeddby t

reporte

of a spe dHiommienoke¢ t yt b e addeesri gonre eh iisso gantrtamitteye d t h
of fer a motion to recommit the STchientCRrAe sdlswt i on,
provides expetdhigtdovd rmr ¢t hedewmwas i deration by eithe:i
di sapproval resolution received from the other c

5 Constitutional amendments are traditionally introduced as joint resolutions, but are not presented to the President
following passage in Congress.

76 Seeb U.S.C. 8§802(a) (requirg the text of a CRA resolution of disapproval to cite a rule in its entirety).

75 U.S.C. §802(c), (d).

8\When a measure is considered under the terms of a closed special rule, no floor amendments are in order.

79 A motion to recommit the joint resolutiamith amendatory instructions would technically have to be germane to the
text of the joint resolution. The same is true of any amendment proposed to the measure in House committee markup.
Drafting a germane motion may be difficult or impossible to achieyeactice in that any amendment would change

the stipulated text of the measure.
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What Are “fFhes tCREAraoccke dures for Senate Commitdt
Consideration?

Any time after -¢thbehaypyipechimicpdnofatht@d a final ru
by Congress an)HGHUDION (5thld M WiHAJ st thited q shaed§echat be p
committee can be discharged from the further cor
disappr ov®Thgi st hdei srcuhlaer.ge occurs upon the filing
signed by at®Whake BhHhe Spewtidiysds heott ext of a CRA
petition, those that have been used in the past

We, the undersigned Senators, in accordance with chapter 8 of title 5, United States Code,
hereby direct that the Senate Comnaitten Commerce, Science, and Transportation be
discharged of further consideration of SRes. 6, a resolution on providing for
congressional disapproval of a rule submitted by the Federal Communications Commission
relating to the matter of preserving thygen Internet and broadband industry practices, and,
further, that the resolution be immediately placed upon the Legislative Calendar under
General Order®

What Are “fFFhes tCRAXraoccke dures for Senate Floor C

Once a CRA ojnoionft driessaoplpuwrtoive 1 c o mmirtetpoe tefd jouwr i s di
discharged, any Senator may make a mnondebatable
resolomt it hfTHilsoomotion to proceed requires a si mg
mdion to proceed is successfulpentdiies gCRJAe ddti stap pr
up to 10 h¥Armomde Watbmltlee motion to limit debate
amendments HWpormetrhmd tuseidng oal lydtetheld nghdaS&naotet
would vote ®An CRMedmesappreval resolution require s
pasBscause the mnleiansiutreed ,i sc ldoetbuartee ( andf art s accompa
super maj or intof sanwepperrsta)y yi s

ThE€RAf as t”ptrroaccekdouwreersni ng t Hse cecancshi dcehraanmtbiearn of a j «
resolutionaacfe diomaspprawval to be,rdkekspiot blke nldo u:
enactedsi sukdw. the chambers may shyppemanithess 1
consent , suspomnsispre.cofBlt taaleul es

For How LorEa At eTPirivecke dures Available?

n order to HWasdTpitrgoackelkdeu rfeosr ftohre Senate considera
n a disappr oivnagl ar epseorliuotdi oonf d6t0Ohtadtagyi sn so fwhSen a the s
s received by CongHGHWDO GHIpMWHW s hedqunredet o t
ftetactthpesm i od, the measure would havwel e¢so. be con

805 U.S.C. 8802(c)it is important to note that the 2fay periodafter which a discharge petition may be presented in
the Senatés calculated from the receipt and puhbtion of therule, not from the submissiaf adisapproval resolution
aimed at the rule.

815 U.S.C. §802(c).

82 Congressional Recordlaily edition, vol. 157 (November, 2011), p. S7141.

835 U.S.C. §802(d)(1). The motion to proceed to consider contairtbe CRA, like the motion to proceed to
consider, contained in the standing rules of the Senate, can be made by any Senator. In practice, however, with rare
exception, Senators generally defer to the majority leader or his or her designee to makieesludimgenotions or
consult closely with him or her on the timing of such actions.

845 U.S.C. §802(d)(2).

855 U.S.C. §802(d)(2).
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There 1is imo tdheadBRhAwmes e c. o nlshied eHpautsisea meatnl yn t he
joint resolutioheadt id eyyeoapro tGhoen gdrwewosisn.g

Do Disapproval Resolutions Have to Be
Chambers of Congress?

No . The CRA cdhoneiscqnl olfyeo mplr'adti s m pproval resolutions
in both the House and Senate. Under certain circ
procedur al ldye soir.r apbollet t 1 call y

Under the te“f ms k’pfrroactead uGRA 1 f one chamber recei
resolution passed by the other chambes,otwhe 71 ece
di sapprovdblharesbeéupoont of dnaslp owoittel omot iocsn tiot st a
me a sbhurte 6he disapproval resolution received from

“‘hooRmmpovision guarantees that both chambers are
ch, it can be sent direchdmbdemnwn phoasc®Rgheasni Beont f
so ensures that there will be no need to resol
en in cases where the House and Sena%e disappr

the House passes vaalj,oifnotr reexsaompultei,o na nodf mndeisssaapgy
House measure wodulodn atuhteo m(haatliedhad al fye abfied Bul saicnee s
nr ecotnlsyi der the House measuwet Wodesidkimlge ufpast
dowmpprov&I frehol Stnajhcei mtctrse sfalrwstti,on hwoul d b
k i n t hHeo uHooautsae k ¢ Truepc etSlevaemid¢ @ s ur e , should it <c¢cho

»w v oo

under i1its mnormal parliamemitan yr eneelhwmii e mss wh
t he House.

—ewn Q= = DD W»n
5B 0 0 =M < /g

Having disapproval resolutions submitted in bot'l
of hevihgr ¢ ha%Shiebrmiatctti nfgi rcsotmyp agrhit o m 1 rhebacsbufrredsms i r a
a politiciatlh astt alnadwpiongnta desi gnated crhiagnpti one of t
vi e wdndc racss s p i girtpsa s saangla cr e av i mnighbit hiet.y of the 1issu

What Hapfemgress Adjourns Before the ¢
Action Periods Conclude?

I[fitwin 60 days of session in the Senate or 60 1
Congres s®Coofn gar ersusl em,dp ward ik Qi tGlLiHe periods to subm
on a disapptroevlaeht t &€ o F u eemxotn rseetsys iioMT hohfe Cron gr e s s .
me c hanssieme tiismes 1 e f et roeodpacar kiaosd .t he CRA

86 While, as discussed, the CRA stipulates the text of the joint resolution after the resolving clause, it is possible that

each chamber could submit companion resolutions which have
different langage.

875 U.S.C. §802(f).

88t is alsopossible a least theoreticallythat a joint resolution disapproving an agency final rule could be viewed as a
revenueaffecting measure, necessitating that the resolyiesented to the Presidemiginate in the House.

89 A legislative day begins when the House or Senate reconvenes following an adjournment (of whatever length) and

concludes when that chamber next adjourns.

%5 U.S.C. §801(d)(1).
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on, t'hdea yr eosfe ts epsesriioond si'fib etghien Soenn at
in the Hosusses.i olnf otfh et hnee w asnees sCioonr
lution submitted in the first S ¢
s new adTh idso opkdparicodkwdi soifo 6 0i sd aiymst e
ttHat h@omrgrtehses fwmll periods contemplate
s ofibwmhdrn eidt i s

IdPossible to Ascertain When the Peric
Di scharge, and Action on a Resolution
Begin and End?

Ye s . CRS can provide congressional c¢clients with
di scharge, and act on a joint resolution of disa
received by CongreHGHWD®. S5adid hiVMpslobr ett da eniho 1t ohvee 1

t hat CRS esltwiamaotfefsi cairad and nonbinding. The Hous
are the solesodefhri CRAeparbi tere nttiamey pmmercihadsi s m,
invo,l viendd s houl dabtthewmintsaitlitea gwirdance on i1its op

Ef fect of a Resolution of Dis

What Is the Effect of Enacting a CRA ]
Di sapproval?

Enactment of a CRA joint resolution disapproving
subjacdisappr owiad d tr etsaoklfu teifofnk e 8 not taken effect
disapprovaflfvas ewmhethust hakenme fif e dtsi sdinsoap ptroo v
ontinue fsrthaeflf ebcet tamedat ed as thhbhe¥he S iedt rul e h

condRAthrovidgent hamagnnot “sruebisstsamet itale yr ulhee isn
foor 1 &nseuwe raul e t hate isshanseubh ¢ adt seapbgo v htdheul e
issued or new ruleaibawperddtedldfyt amtthhbhe i daetde
solution disappPoving the original rule.

= = -y O
o o o O

When Is a “NeaewsRuh¢ial’llayy tahedDiSamperoved Rule?

The CRA does not deopeWhXeENVWiDeQ WileDan® anVg K&brMDiPeHr i a s h o
be sciodnd®B e dcree tihse no s t a tVXIEY WD QANLDi@Oi\n\M KoHnbVeld Pdp e n ¢

915 U.S.C. §801(d)(2)(A).

92For a brief discussionfo t he mechanics of QRS k Fotus Fb0R2EhecChRNgresgianali od, s e e
Review Act (CRApy Maeve P. Carey and Christopher M. Davis

%35 U.S.C. §801(b)(1).
%5 U.S.C. §801(f).

%5 U.S.C.8801(b)(2). A CRA disapproval resolution has another related effect in certain circumstances: Where an
agency is under a statutory, regulatory, or cimposed deadline to promulgate a rule, the deadline will be extended
for one year from the enactmenttbé joint resolution of disapprovéd U.S.C. §803).

9% Even the posenactment legislative history, which is of limited legal value in interpreting a statute, does not shed
light on the meaning cfubstantially the samélor is there a particular defiroti of substantially the samia theU.S.
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o
(on
oo

e whether a newly issued rulSemeneswubesodoanhdia
tbymanedmber wofil §dabtithkebyaddpen®Whoinl et he rtul e
ost obvious standard might be comparing the
s could in some circumstances result 1in outcc
tichhilght yof nthe fact that wunder the CRA, Cong
iFroert ye.x atnhpel el,e giifsd htti e hostoorycsowgges ton twohadi
gress objected to a speciifsiacp preacvte d,n woulad ral
t roenntohvaetd | anguageulbbet @ wtnis’daldle yt ehtth eoer stepmeenia fl

t 1s ot Werwi stchet megesnacrge rei ssued a rule in wh
original tha gsuubbasttiaorintei "Bulollml di t changed the nun
egories to whwewhl & tsh a‘Srivblsel asmtpip Al hldes ¢ he s a me
estions, for whsiacaev aniol adbelfei ,n ihtiigvhel iagnhstwetrhe a mb i
XEVWDQWLDOO\ WKH VDPH

CRA is also silent on the questiomeowf who Wwo
s ubstant i’halsl ya tdhies aspapmeo ve d Conkees §tand pgsnrcb
ms eilgvhets bne u Intsienbaftoer]l ymarkeisnpgo t htah e d e t khafmi m a¢ o wm
ptains a prohibitisontmmgdathéaartmiad atrieon,e wfindin
ssion under this chapt@®&Couhdak]l hhekmppnecta ldy
i v erisnatlelryp patoevd stilbpins t o mean that they may mnot
an agency has fadHbwdsomec hmply awigtule dt h & a € R
ion of “whbstheaent a’ditsh fdeitfhfee rseanmie fr om ot her ty
ng under the CRaAn ableyczaiunsge tah ec owarlti dwiotuyl do fb et h
r t Hsa na cCtoinogigse sse v ip%@Aisiomo fr uyleee , no court has 1
se wWhetalnd mse acfcoynp 1 1 a fiscueb swiatnht ithpleloyh itbhiet isoanme
be subjePdifta fodrc¢ial soebedweved that the
question o ubwld¢tame n ¥d tl ywbidkleedlsyaaned e bi s i on

i ssue of whertehiesrs uteod irnuvlael iodna tseh bs basnit s at hygt
sparmehibition.

ZCNU‘OTOSN’S‘U‘@
= e Bt ¢

o= o =~

o ococmwmT MO TE O NTTH OO0 T T AT oA
- — 0 o ®un »n

U‘;;O"‘NHCU‘SEWU‘C’:‘
owocorrh‘mmH'—}o'—'o

2

Codethat would apply to this section. The code contains over 270 provisions that include theutestastially

similar or substantially the sam&ee, for example, 15 U.S.C. 857a; 26 U.S.C. §883, 168, 246; 4°.18§30141,

30166. At least one other law has prohibited an agency fro
remains undefined in the text (Federal Trade Commission Improvements Act oP10886252, 94 Stat. 3992).

"Two schol ars iiareissuedruleghasadsubstantially different-testefit equation than the vetoed

rule, then it cannot be regarded‘sgbstantially similar > > Md a hmi nkel and JasBaneftw. Sulli van,
Interpretation of the “Substantially Similar’ Hurdle in th
Word ( Er g o n o #Administiative\law Reniéwol”’63, no. 4 (Fall 2011), p. 710. Thathors identify a

number of other possible interpretationsobstantially the saméncluding standards that ask whether external

conditions have changed, whether the agency has addressed
a g e n c ydevikdd] @ wHolly different regulatory approac” 1 bi 87., p. 734

%85 U.S.C. 8805.

9§ e ¢s THere Judicial Review Underthe CRA? b e | o w.

10F i nkel an dCoStBendfitiintespretatiot”A p. 732, footnote 122. See also, f¢
“Interpreting the Congressional Review Act: Why the Courts
‘Substantial DycthaeSameDefendt o Adingnistrative Law Rellewdle70,ndCh e vr on, ”
(Winter 2018), pp. 53.08.

ViHowever, as dilsThareJudicidl Réview Under therCRA? s o me district court opini
nonetheless support the view that a subsequent agency action would be judicially reviewatnlee$zmple Ctr. for

Biological Diversity v. Zinke, 313 F. Supp. 3d 97619.89 (D. Alaska 2018).
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In sdmecomrts roalinpedtoi bh challenges under the
be the arbateirs ode dvhtdhlesrtcd @ ta ir'sslttayndithlrgle ma me

would ptevitda !l interpretation of thadf pirtovision =
chooses to .Thessaess$thedhblaesiubyg ewadultd disappr ov:
CRA again, and Congreen thulbadisapprovebehagrtubd
disappr

i

0
On Octob@yrTHW2nG ni st r atai orne ipsusbuleids hveedt si on of a r
struck down iwmn 2¥No7t el Y RAt his was the first time
after the original versieoentdwadatdéesapproewmdinndtet
instance ofThereagesagdexmlained that in 1ts VvieWw
“substanti’aalsl yt hteh ed issaanpepr oved rudebdbeecnusel the ne
di fferent scope anadp pfruttfddchhme €RAl Hpedi iberemvrguire
providexphaehatanoa when reissuing d4heuakejnbetesdar
s 0.

e
g
p eod Vemrsiodrher reasons) .
t

What Is the Effect of a CRA Joint Res¢
Amendment t a Previously Issued Rule’

mul gate rules that substantive]

(0}
Agncies often pro
aend nd mk a t t o a“rmiulmed eirs tchoen sAiPdAe raend
0
t

previouslsy HAsns
the ®RA.a CRA j
it would preven the amendment from tghhdongti nt o ¢
resolution of disapproval would have no effect ¢
amended.

int resolution ofchliasmppmonwdihe nvte

How Does the CRA iAvef eRatt et hoef Eaof fRwlte ?

Tk CRA requires federal agencies to submit their
GAObefore a rul™Curnnenhtaky, efiecAPA requires that
provide at pkecaotd ad Gfridndayds i & f tpa)HiGHHUDOIDHI bMWHU

t hreul e beefcfoertf®As ve x pl a i n €Wh aatb oHvaep p(esnese When a Rul e

Designatedit,hs MRAoeRtends tBRBDMRUegui padvpedingd tf
maj or“sthualds take e f’f hoptososdiabtlbese : 1 at est of

1. 60 days r the dat e)HGHAUDOtdAHILYWHE is publ

afte
submitted to Congress, whichever 1s 1later;

2. S. Depart me n t-StatefUndmpldymant CorfipEnsatian Program; Establishing Appropriate

Occupations for Drug Testing of Unemployment Compensation Applicants Under the Middle Class Tax Relief and Job

Creation ActoR 0 1 2 ,Féder& Registeb3037, October 4, 2019. See a®RS Insight IN10996Reissued Labor

'"HSDUWPHQW 5XOH 7HVWYV &RQJUHVVLRQDO 5HYLHZ $FW %DPPaeReP 3URPXOJDWLQ
Carey

8y. S. DepartmentStodt dabwemp “Femdenrtal Compensation Program.?”
104The APA definesulemakinga s t he “agency process for formulating, amend
1055 U.S.C §801(a)(1)(A).

65 U.S.C. §553(d). The APA provides three exceptions to th

recognizes an exemption or relieves a restriction; (2) interpretative rules and statements of policy; or (3) as otherwise
provided bytheageny for good cause found and published with the rul
may become effective immediately (or after a period of less than 30 days).
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2. 1if Congress passes a joint resolution of dis
the date on which either house of Congress v
30 session days attieecedthbedaet oCowhpieheveec:i

3. the date the rule would have otherwise taken
disapprova®® is enacted.

Nomajor“thullds take effect as otherwise "Provided |

For certain types of rules, these ef fitecheasti ve dat e
not withstanding thetheoVobiowsngutlhlasdwabbveake
promul gating agency chooses:

(1) any rule that establishemodifies, opens, closes, or conducts a regulatory program for
a commercial, recreational, or subsistence activity related to hunting, fishing, or camping,
or

(2) any rule which an agency for good cause finds (and incorporates the finding and a brief
staement of reasons therefor in the rule issued) that notice and public procedure thereon
are impracticable, unnecessary, or contrary to the public int€fest.

What Happe RsThats Already Effective Is

If a rule has, atheadRAtpkeni ¢df etchiat hrdrule sh
“hall be treated as thoudh such rule had never

Is There Judicial R®view Unde
Section 805 o0No tcet «CrRmhi matait®ems,, findihhjsachapher
shall be subj et Whtid ej wdhisci plr ovea wiigoesn e boant liyt s f a c «
courts from reviewimgtltegasl relatmangt hat thev €RWAg
debate regardinghiokheipbpiftercoisscco ppec opfe tofi s provisio
because a bar on judicial review means that cour
interpretation or step in to enforce the CRA, l e
br amsMbst courd¢ en sehbdet¢crthiabvaev 8 0 bnt er pr ¢tbadatdieg prov
1075 U.S.C.8801(a)(3).Under Title 5, Section 801(a)(5), notwithstanding Titl€% ¢t i on 801 (a) (3), “the e

of a rule shall not be delayed by operation of this chapter beyond the date on which either House of Congress votes to

reject a joint resolution of disapprov8DIlg¢gbdéd)seatrane802
not take effect (or continue), if the Congress enacts a joint resolution of disapproval, described under [5 U.S.C. §802],

of the rule.?”

1085 U.S.C.8801(a)(4).

195U.5.C.8808The “good cause” 1 an gu alesinSection808 hefers to ancexcaptionwa t e gory o f
thenoticeandcomment rulemakingequirements of thAPA. That exceptiorallows agencies to publish final rules

without seeking comments from the public on an earlier propose@bruleS.C. 8553(b)(B))When genciesnvoke

this good cause exception, thBAr e qui res that they explicitly say so a
when the rule is published in thederal RegisterA f e der al a ge nc 4P Agoddrcauseexcepiion n o f
subject to judicial review (seERS Report R4435@he Good Cause Exception to Notice and Comment Rulemaking:
Judicial Review of Agency Actioloy Jared P. Coje

1105 U.S.C. §8801(b)(1).

1115 U.S.C. 8801(f).

112 This section was authored by Valerie C. Brannon, Legislative Attorney.

M5 U.S.C. §805. “Thi s SeehlaSpCt §880%tsage fers to the CRA.

nd pr o
t he
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pr o hjiubdiiteiva lebwa tr vual hfaregwe r eached contrary conclusio
types of CRA c¢cl1™Mims are not barred.

The majority of courts, including two federal arfr
courts fremngeesswomgl and agency aacnd ohmasvef or ¢
accordingly dismissed |l awsbetauasakblaegengithatfarht
submit them as r éRthierseed cwmdetrs thhaeveCBhA.i marily 1 e
Section 805, noting the broad sweépFooof the 1 angt
exampl e, the U.S. &€drtchiea tDCOur€i nduiAppeaildd in 20
Section“uh@Cyguwvavddceandi es courts the power to void r
noncomplianc® with the Act

Bua few federahefdi dIfeacd wihhtind Sd0dgviem acgtfi D arr
FRQIJUHYVLERQ@DIO taken pursuant to theDIHR@QE\ it did
actibPpmnr st a federal trial“Comgmtesisn olhddi dmad emulee
preclude udi ci’olwnr deitew md ha@dm@se s actions, or
under the CRA after a 1 ul.@Thhaeso whrotteend stubbanti tat epdr it oc
district court kanp htabdiedtnigiph o8svddeeno judicial 71 e
of @wreyer miimadtiinogn , afct XQGHUOW K liVof EK RRWYPHUHVY XQGHU
WKLV PROISYWHU ndidaitsaa gr e e Hmrt chiilbintgi ng judicial revi
actwomld be at odds with the purpose of the CRA,
administrapowedThgerouaes also concluded that the
its opinion, mnoting t hdatt eSencitniactn o8O0 5 fbi anrdsi nrge, v iaecy
omi s ¥flonn .t h’s viaegrefncies do nodemekemi inbhdomngs uaddr
chapter; Congreiddod’0oang hgueontly,ehtahne ,pChoanirnt irfefvi e

—

45 ee Cole, “Interpreting the Congressional Review Act,” p.
115 See for example Montanans foMultiple Use v. Barbouletos, 568 F.3d 225, 229 (D.C. Cir. 2009); Via Christi Reg'l

Med. Ctr. v. Leavitt, 509 F.3d 1259, 1271 n.11'{@r. 2007). See alsofor example Wash. All of Tech. Workers v.

U.S. Dep't of Homeland Sec., 892 F.3d 3326 (D.C. @. 2018) (dismissing claim alleging that agency improperly
published a rule prior to tdhaecy pdaeslsaayg” foofr tnhaej oCrR Ar’wl e“sma.n d at
116 See for exampleKan. Nat. Res. Coal. WJ. S. De p ’*,1382¢.fSupp.i8d 144218283 (D.Kan. 2019);

United States v. Carlsorim. No. 12305 2013 U.S. Dist. LEXIS 13089t *43 (D. Minn. July 25, 2013)Jnited

States v. Am. Elec. Power Serv. Corp., 218 F. Supp. 2d®®1(S.D. Ohio 2002); Tex. Sav. & Cmty. Bankers Assoc.

v. Fed. Hous. iA. Bd.,No. A 97 CA 421 SS1998 U.S. Dist. LEXIS 13470, *27 (W.D. Tex. 1998).

117 Montanans for Multiple Useb68 F.3dat 229,

W8Tygaw Ranches, LLC v. U.S. Dep’t of Interior, 362 F. Supp
Diversity v. Zinke,313 F. Supp. 3d 976, 991 n.89 (D. Alaska 20WBjited States v. S. Ind. Gas & Elec. Co., No.

IP99-1692C-M/S, 2002 U.S. Dist. LEXIS 20936, at *18 (S.D. Ind. Oct. 24, 2002)wo other cases, federal appellate

courts enf or «daydelay fomajoCrRes withoubconsidering the effect of Title 5, Section 805, of the

U.S. CodeNRDC v. Abraham, 355 F.3d 179,2012 (2d Cir. 2004); Liesegang V. Sec’y

1368, 1376 (Fed. Cir. 2002). In addition, one trial court concltitkca criminal defendant could challenge an

agency’s failure to submit an all egitte@l, Sectionl8¢1th)ofthe Congr ess b
U.S. Code-allowed for judicial review. United States v. Reece, 956 F. Supp. 2d 73&4Q38/D. La. 2013).

1193, Ind. Gas & Elec. Cp2002 U.S. Dist. LEXIS 2093&¢ *13.

1201d, at *12 (quoting Tex. Sav. & Cmty. Bankers Assoc. v. Fed. Hous. FinNBdA 97 CA 421 SS1998 U.S. Dist.
LEXIS 13470, *27 n.15 (W.D. Tex. 1998]) | |, 2@ F.3d 551 (8Cir. 2000)).

1211d. at *14.

1221d. (quoting 5 U.S.C. §805) (internal quotation mark omitted).
123|d_
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claim t hlhawditohea tEPAA t he CRA bybulitdti mngelyg sebhmct e
suit on its merAtwas hmdtdirmeq uihra®d tthoe rEePport t he

Revisiting the question in 2019, aam tdabhdbudisesnri
while nmootiherhatour ¢ e btddRTihhea ¢l dvapheow nctoeud tt o a
po-s hact neennte nstt af r’s ms p bATkE R % n’s b a 6 ¢ me ntha jsaari d t hat
rule deter mi natainan sOMBa dveo ud yd @alcRdhdEu rtesvi e ovialbd en ot
review ‘€ongmpbsance with the c?bhogweevsesri,o ntahle r e vi e
sponsors al Secbe bdnoee$s6 fn otthabtar a court from givin
di sraopwpal t hat wa’andoneot ddeadghatp ttlhiws n pmo vway on
prohibits a court ftemidePanmihisngopwhwe¢t hhisa ru
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1241d. at *29-30.

2Tygaw Ranches, LLC v. U.S. De p86tD.ldaho 20i0) KHowever,thecolrtb 2 F. Supp
guestioned whether this fpaty view was as predominant as it seemed, noting that only two U.S. Circuit Courts of

Appeals had weighed 1in someaftiig c q ureferandedpta § 8mwere simplyinn g t hat
footnotes without any analysis or explanatidd. at 885-86.

1261d. at 887.

1271d. (quoting Senators Don Nickles, Harry Reid, and Ted Stev@msgressional Recordiaily edition, vol. 142,
[April 18, 1996], p. S3686) (internal quotation marks omitted).

128|d. (quoting Senators Don Nickles, Harry Reid, and SegvensCongressional Recordiaily edition, vol. 142,
[April 18, 1996], p. S3686) (internal quotation marks omitted).

1291d. at 888.

130]d. at 888-89.

1311d. at 889.

132 Ctr. for Biological Diversity v. Zinke, 313 F. Supp. 3d 976, 990 (D. Alaska 2018).
1331d. at 980.

1341d. at 991 n.89.

135 1d.

136|d, at 992.
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’See'When Is a New Rule “Substanti”’adodey the Same” as a Disapp

18Seef or exampl e, Col e, “Interpreting the Con gBenefitsi onal Re vi
Interpretation,” p. 732 fn. 122.

139 For a more detailed discussion of oversight tools that are available to Cosge&RS Report RL30240,
Congressional Oversight Manu@ee als€CRS Report R454428 RQJUHVV IV $XWKRULW\ WR ,QIOXHQFH DQ
Executive Branch Agencidsy Todd Garvey and &niel J. Sheffner

140 See for exampleBowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988js(axiomatt that an
admini st r &powertopramulgaiedegislative regulations is limited to thkaity delegated by
Congr)ess . ”
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Executihv28®e¢ dewhich governs OIRBDuevngwthbhd ngene
process, OIRA can play a significdiTtherelfeorien t he
Me mbers may want to make their views known to OI

Finally, Congress has frequently ussedusaeppofopriat
funds to promulgate or WhHhpwewmemnt vprkitke uCRA jreign
resolutions of disapproval, prgovriesgiuolnast ioofn ,t hnmosr t
they remove théenlggnmney statutory authority to 1is
rule that has taken ef f-eecvte nwiilfl acno natpipnruoep rtioa tbieo nt
prohibits the ageonceyn fforrocne utshien gr ufluendsl n addition
funds in appropriations acts, unless other wise s
covered by the measure (i.e., a fiscanly year or a
restriction that 1is mnot repeated in the next r1el
measure no longer binds™the relevant agency or a
YExecutv e Order 12866, “Regulatory Planning and Review

142 For more information about the role of OIRA review in the rulemaking proces§R@dreport RL3239Federal
Rulemaking: The Role of the Office of Imf@tion and Regulatory Affairsoordinated by Maeve P. Carey

143 For example, Congress used appropriations legislation to delay the issuance of the ergonomics rule that was later

overturned using the CRA. Such provisions were put into placethéé&ccypational Safety and Health

Administrationissued the proposed rule in 1995 and expired on September 30, 1998. See, for €amidd134,

which contained the following r o vi si on: “None of the funds made available i
Occupational Safety and Health Administration to promulgate or issue any proposed or final standard regarding
ergonomic protection SeealfoduliecA Bakspy tCommemt3 0 Lek InfighUse i n Politic
oft he Congres s i Administraive baw Rewiewdlc55 (2003)pp. 19294.

144Rules in each chamber restrict the abprovisions in appropriations bills that include language causing them to be
effective for more than one fiscal year or permanently (e.g., the use of thieetierafteror other words of futurity).

For additional information on the use of appropriatiamguage to control agency actions, €8S Report R41634,
Limitations in Appropriations Measures: An Overview of Procedural Issiedames V. Saturno
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Appendix A.Rul es Overturned Using

Review Act

Congressional

ThroughJanuary 9, 2020

Date Rule Was
Department Published Eﬂt?rlllgel;aw
and/or Agency Federal Register
Issuing Rule Cong. Title of Rule Citation Date Enacted
Department of 107h Ergonomics Program November 14, 2000 P. L 5510
Labor, Occupational | (2001 65 F.R68261 ’ ’
Safety and Health 2002) March 20, 2001
Administration
Securities and 115h Disclosure of Payments by July 27, 2016 P.L. 1154
Exchange (2017 | Resource Extraction Issuers 81 F.R. 49359 February 14, 2017
Commission 2018)
Department of the 1158h Stream Protection Rule December 20, 2016 P.L. 11%
Interior, Office of | (2017 81F.R. 93066 February 16, 2017
Surface Mining 2018)
Reclamation and
Enforcement
Social Security 115h Implementation of the NICS December 19, 2016| P.L. 1158
Administration (2017 Improvement Amendments Act | g1 F.R. 91702 February 28, 2017
2018) of 2007

Department of 1150 FederalAcquisition Regulation; | August 25, 2016 P.L. 11811
Defe_nse; General (2017 Fair Pay and Safe Workplaces 81 F.R. 58562 March 27, 2017
Services 2018)
Administration; and
National Aeronautics
and Space
Administration
Department of the 115h Resource Management Planning December 12, 2016| P.L. 11512
Interior, Bureau of | (5917 81 F.R. 89580 March 27, 2017
Land Management | 201g)
Department of 115t Elementary and Secondary November 29, 2016| PL. 11513
Education, Office of (2017 Education Act of 1965, as 81 F.R. 86076 March 27, 2017
Elementary and 2018) Amended by the Every Student
Secondary Educatior] Succeeds AeAccountability and

State Plans
Department of 115h Teacher Preparation Issues October 31, 2016 P.L. 11514
Education, Office of | (5917 81 F.R. 75494 March 27, 2017
Postsecondary 2018)
Education
Department of 1150 FederalState Unemployment August 1, 2016 P.L. 11817
Labor, Employment | (o917 | Compensation Program; Middle| g1 F R, 50298 March 31, 2017
and Training 2018) Class Tax Relief and Job Creati
Administration Act of 2012 Provision on

Establishing Appropriate

Occupations forDrug Testing of

Unemployment Compensation

Applicants
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Date Rule Was

Department Published Public Law
and/or Agency Federal Register Number
Issuing Rule Cong. Title of Rule Citation Date Enacted
Department of the 115h Non-Subsistence Take of August 5, 2016 P.L. 11820
Interior, Fish and (2017- Wildlife, and Public Participation 81 F.R. 52247 April 3, 2017
Wildlife Service 2018) and Closure Procedures, on

National Wildlife Refuges in

Alaska
Department of 115h Clarification of EmployerV December 19, 2016| P.L. 11221
Labor, Occupational (2017 Continuing Obligatiorito Make 81 F.R. 9792 April 3, 2017
Safety and Health 2018) | and Maintain an Accurate Recor|
Administration of Each Recordable Injury and

lliness
Federal 1150 Protecting the Privacy of December 2, 2016 | P.L. 11822
Communications (2017 | Customers of Broadband and | g1 F R. 87274 April 3, 2017
Commission 2018) Other Telecommunications

Services
Department of 115h Compliance with Title X December 19, 2016| P.L. 11823
Health and Human (2017 Requirements by Project 81 F.R. 91852 April 13, 2017
Services, Office of 2018) Recipients in Selecting
Population Affairs, Subrecipients
Office of the
Secretary
Department of 115h Savings Arrangements Establisf December 20, 2016| P.L. 11824
Labor,Employee (2017 by Qualified State Political 81 F.R. 92639 April 13, 2017
Benefits Security 2018) Subdivisions for Non
Administration Governmental Employees
Department of 1150 Savings Arrangements Establish) August 30, 2016 P.L. 11835
Labor, Employee (2017 | by States for NorGovernmental | g1 F R. 59464 May 17, 2017
Benefits Security 2018) | Employees
Administration
Bureau of Consumer| 115h Arbitration Agreements July 19, 2017 P.L. 11574
Financial Protection | (2017 82 F.R. 33210 November 1, 2017

2018)
Bureau of Consumer| 115h Indirect Auto Lending and March 21, 2013 P.L. 115172
Financial Protection | (2917 | Compliance with the Equal N/A May 21, 2018
2018) | Credit Opportunity Act (CFPB

Bullgin 201302)

Source: Congressional Research Seryiasing information from th&ederal Registerd
http://www.congress.gov
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Accountabili
Whet her Cer
CRA

AppendixB.Go ver nme n't
( GAO) Opinions
ActionRuAelsnder

On
t he

Table Lists GAO Opinions on Actions not Sulitad to Congress, 1998 January 9, 2@

GAO GAO
Agency Action Citation Date Requested By Determination
Department of Agriculture B-274505 September | Senator Larry Agency action is a
memorandum concerning the 16, 1996 Craig rule under the CRA.
Emergency Salvage Timber Sa
Program
U.S. ForesBervice Tongass B-275178 July 3, 1997 Senator Ted Agency action is a
National Forest Land and Stevens rule under the CRA.
Resource Management Plan Senator Frank
Murkowski
Representative
Don Young
American Heritage River B-278224 November | Senator Conrad | Action is not a rule
Initiative, created by Executive 10, 1997 Burns under the CRA
Order 13061 because the Presider
is not an agency
under the CRA.
Environmental Protection B-281575 January 20,| Representative | Agency action is a
Agency Interim Guidance for 1999 David Mclintosh | rule under the CRA.
Investigating Title VI
Administrative Complaints
Challenging Permiis
Farm Credit Administration B-286338 October Representative | Agency action is a
national charter initiative 17, 2000 James Leach rule under he CRA.
Department of the Interior B-287557 May 14, Representative | Agency action is a
Record of DecisionTrinity 2001 Doug Ose rule under the CRA.
River Mainstem Fishery
Restorationu
Department of Veterans Affairs| B-291906 February Representative | Agency action is not
(VA) memorandum regarding 28, 2003 Ted Strickland a rule under the CRA
the VAs marketing activities to because it falls under
enroll new veterans in the VA the exception in 5
health care system U.S.C. 8804(3)(C).
Department of Veteras Affairs | B-292045 May 19, Representative | Agency action is not
memorandum terminating 2003 Lane Evans a rule under the CRA
Vendee Loan Program because it falls under
the exception in 5
U.S.C. 8804(3)(B) or
©).
Centers for Medicareand B-316048 April 17, Senator John D. | Agency action is a
Medicaid Services Letter on the 2008 Rockefeller, IV rule under the CRA.
State Childrers Health Senator Olympia
Insurance Program Snowe
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GAO GAO
Agency Action Citation Date Requested By Determination

Department of Health and B-323772 September | Senator Orrin Agency action is a

Human Services Information 4,2012 Hatch rule under the CRA.

Memoranduntoncerning the Representative

Temporary Assistance to Need Dave Camp

Families Program

Environmental Protection B-325553 May 29, Senator Mitch Agency action is not

Agency proposed rule on 2014 McConnell a rule becausethe

Standards of Performance for precedent provided

Greenhouse Gas Emissions frg in our prior opinions

New Stationary Sources: underscores that

Electric Utility Generating Units proposed rules are
not rules for CRA
purposes, and GAO
has no role with
respect to themyu

Office of the Comptroller of the | B-329272 October Senator Pat Agency action is a

Currency, Federal Reserve 19, 2017 Toomey rule under the CRA.

Board, and Federal Deposit

Insurance Corporation

Interagency Guidance on

Leveraged Lending

U.S. Forest Service 2016 B-238859 October Senator Lisa Agency action is a

Amendment to the Tongass 23, 2017 Murkowski rule under the CRA.

Land and Resource Managemg

Plan

Bureau of Land Management | B-329065 November | Senator Lisa Agency action is a

Easterninterior Resource 15, 2017 Murkowski rule under the CRA.

Management Plan

Consumer Financial Protection| B-329129 December | Senator Pat Agency action is a

Bureau bulletin on Indirect Autg 5, 2017 Toomey rule under the CRA.

Lending and Compliance with

the Equal Credit Opportunity

Act

U.S. Agency for International B-329206 May 1 Senator Jeanne | Agency actions are

Development fact sheet on 2018 Shaheen not rules under the

global health assistance and
revisions to standard provisions
for U.S. nongovernmental
organizations

Senator Benjamir|
Cardin

Senator Richard
Blumenthal

Senator Patty
Murray

Representative
Nita M. Lowey

Representative
Diana DeGette

Representative
Eliot L. Engel

Representative

Barbara Lee

CRA becausefederal
courts have held that
agencies
implementation of
presidential policy
making does not
constitute a rulep
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GAO GAO
Agency Action Citation Date Requested By Determination
Internal Revenue Service B-329916 May 17, Representative | Agency action is not
statement on health care 2018 Mark Meadows | a rule under the CRA
reporting requirements because it falls under
the exception inTitle
5, Section804(3)(C)
of the U.S. Code
Social Security Administration | B-329926 September | Representative | Agency action is not
Hearings, Appes) and Litigation 10, 2018 Jason Smith a rule under the CRA
/IDZ ODQXDO “"+$//( because it falls under
the exception inTitle
5, Section804(3)(C)
of the U.S. Code
Internal Revenue Service B-330376 November | Senator Orrin Agency action is
Revenue Procedure 2018 30, 2018 Hatch eligible for review
under the CRA
"EHFDXVH ,56
submitted the
revenue procedure ag
D UXOHu DQG
submission triggered
&RQJIJUHVV. .V
and oversight powers
XQGHU &5% p
Department of Justice B-330190 December | Senator Edward | Agency action is not
memorandum tdfederal 19, 2018 Markey a rule under the CRA
prosecutors along the because it falls under
southwest border of the United the exception inTitle
States 5, Section804(3)(C)
of the U.S. Code
Departmentof Commerce B-330288 February 7,| Senator Brian Agency action is not
memorandum regarding a 2019 Schatz a rule under the CRA
citizenship question on the 202 EHFDXVH "LW
Census designed to
implement, interpret,
or prescribe law or
SROLF\ p
Departments of Health and B-330811 July 15, Senator Ron Agency action is a
Human Services and Treasury 2019 Wyden rule under the CRA.
JXLGDQFH HQWLWC Representative
DQG (PSRZHUPHQW Frank Pallone Jr.
Board of Governors of the B-330843 October Senator Thom Two of the three
Fedeanl Reserve System 22,2019 Tillis agency actios (SR

Supervision and Regulation
Letters 1217, 148, 157

Senator Mike
Crapo

Senator David
Perdue

Senator Michael
Rounds

Senator Kevin
Cramer

Letters 1217 and14-
8) arerules under the
CRA.

The third agency
action (SR Letter 15
7) is not a rule under
the CRAbecause it
falls under the
exception inTitle 5,
Section804(3)(C) of
the U.S. Code
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Board of Governors of the
Federal Reserve System
Supervision and Relgdion
Letter 11-7

B-331324 October
22,2019

Senator Thom
Thillis

Agency action is a
rule under the CRA.

Source: Congressional Research Service. Opinionsaualableon the GAO website athttps://www.gao.gov/

legalbther-legaiwork/congressionaleview-act#legal_opinions

Notes: 7KLV WDEOH OLVWY DJHQF\ DFWLRQV IRU ZKL RlsoHhdheithe RI &RQJIJUHVYV
actionfalls under the definition aluleunder the CRAFor a more indepth discussion of this issaad for
summaries of each of the opinions listed in this tabEEeCRS Report R45248he Congressional Review Act:

'"HWHUPLQLQJ :KLFK "5XOHVpu 0XbyWaléfi¢lC 6Btdh o \Ahd/MeevePRCREY QI UH V V
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