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(1) 

OVERSIGHT OF THE U.S. DEPARTMENT OF 
JUSTICE 

WEDNESDAY, APRIL 14, 2010 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to notice, at 9:34 a.m., in room 

SD–226, Dirksen Senate Office Building, Hon. Herb Kohl, pre-
siding. 

Present: Senators Kohl, Feinstein, Feingold, Schumer, Durbin, 
Cardin, Whitehouse, Klobuchar, Kaufman, Specter, Franken, Ses-
sions, Hatch, Grassley, Kyl, Graham, and Cornyn. 

OPENING STATEMENT OF HON. HERB KOHL, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator KOHL. Good morning. Before we begin today’s hearing, 
we will pause for a moment of silence in solidarity with the people 
of Poland as they mourn the loss of their President, Lech 
Kaczynski, as well as so many others in Saturday’s tragic plane 
crash. 

[Pause.] 
Senator KOHL. Thank you. 
We welcome you all to today’s oversight hearing. Regrettably, 

Chairman Leahy is not able to attend because he is at the funeral 
of a good friend back home in Vermont. We will proceed without 
him and, without objection, Senator Leahy’s statement will be 
placed in the record. 

[The prepared statement of Chairman Leahy appears as a sub-
mission for the record.] 

Senator KOHL. Attorney General Holder, it has been well over a 
year since you were confirmed, and this will be your third oversight 
hearing before this Committee. We welcome you and thank you for 
making yourself accessible so that we can engage in one of our 
most important responsibilities: oversight of the Justice Depart-
ment. It is a duty that we take seriously, regardless of the party 
in the White House. Oversight should not be conducted for the sake 
of political gain, but it should be a meaningful discussion about the 
challenges facing the Justice Department and should provide a 
check on its actions and the use of taxpayer dollars. 

Over the past year, the Justice Department has done many good 
things that should be applauded. The Department has renewed its 
commitment to local law enforcement, which has put more officers 
on the beat and made our neighborhoods safer, helping local com-
munities attract business and economic development. It has 
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stepped up enforcement on the southwest border to turn the tide 
on the Mexican drug cartels that continue to funnel drugs and 
crime to cities throughout our country. 

The Criminal Division has increased efforts to root out fraud op-
erations that cost the Federal Government and Americans billions 
of dollars—from financial and mortgage fraud to health care and 
Medicare fraud. And as our economy rebounds, the Antitrust Divi-
sion’s revitalized enforcement has fostered a competitive market-
place that encourages innovation and economic development while 
ensuring consumers have access to high-quality goods at the best 
prices. 

The Justice Department’s tireless fight against terrorism has 
yielded numerous interrupted plots and arrests, valuable intel-
ligence information, and successful prosecutions. We were re-
minded of our constant struggle against those who wish to do us 
harm on Christmas Day when brave passengers stopped a would- 
be terrorist from taking down a full airplane with a homemade 
bomb, and when the FBI intercepted a sophisticated plan to attack 
the New York subway system. 

Yet there have been legitimate concerns raised—by Democrats 
and Republicans alike—about this administration’s approach to ter-
rorist investigations, detention, and prosecution. Among the many 
issues you will need to address today include the long-overdue need 
to close the prison at Guantanamo Bay, where to hold trials for the 
five 9/11 plotters, and the process we use to detain and interrogate 
foreign terrorists, such as the Christmas Day bomber, who are cap-
tured in the United States. Reasonable minds can differ on these 
issues, but we can all agree that the decisions you make will have 
a long-lasting and far-reaching impact on our fight against ter-
rorism and our ability to keep Americans safe. 

The Justice Department is charged with important duties in 
many areas of the law. We thank you and the thousands of employ-
ees who dedicate themselves each and every day to the inde-
pendent and impartial enforcement of the law. We look forward to 
a productive hearing, and we turn now to the distinguished Rank-
ing Member, Senator Jeff Sessions, for his opening statement. 

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM 
THE STATE OF ALABAMA 

Senator SESSIONS. Thank you, Chairman Kohl. It is good to be 
with you, and I am sorry that Chairman Leahy could not be with 
us today. 

Attorney General Holder, thank you for being here. It is an im-
portant oversight hearing, and it comes at an important time, and 
we have a number of issues to discuss with you. 

After 9/11, our Nation fundamentally re-evaluated its approach 
to terrorism. We recognized that we are at war and that our nor-
mal criminal justice procedures were not designed for and not ap-
propriate for the new threat. We then began to establish a military 
commission framework consistent with history for the detention, in-
terrogation, and trial of captured al Qaeda terrorists. We passed bi-
partisan legislation to put this system in place, and we built a 
multi-million-dollar courthouse at Guantanamo Bay. Much effort, 
including the work of the 9/11 Commission, led to this decision. But 
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the President and you as Attorney General have worked to undo 
these policies and gains. It has imperiled, I think, a lot of hard 
work and progress over the years. 

As you know, I supported your nomination, but your actions have 
shaken my confidence in your leadership at the Department of Jus-
tice. Immediately after taking office, President Obama’s Executive 
order stopped these military commissions. Then on July 20th, less 
than 6 months after you took office, the Detention Policy Task 
Force, which you co-chaired, reached a stunning conclusion: Cap-
tured enemy combatants, including the 9/11 terrorists and others 
held at Guantanamo Bay, would not be tried by military commis-
sions but would be given the presumption of civilian criminal trials. 
Since that time, not one military tribunal has been held. They have 
been stopped. 

On November 13th, you announced that even Khalid Sheikh Mo-
hammed, the alleged mastermind of 9/11, and the other 9/11 plot-
ters would be taken from Gitmo and brought to New York City for 
trial. Five days later, you declared before this Committee that this 
was in the best interest of the American people in terms of safety. 
You cited as support for your views the New York mayor, yet since 
that time the mayor and the Governor have both opposed this deci-
sion. You asserted that, ‘‘We know that we can prosecute terrorists 
in our Federal courts safely and securely because there are more 
than 300 convicted international and domestic terrorists currently 
in the Bureau of Prisons.’’ But that was surely an exaggeration. 
When on March 22nd you finally provided a list of those individ-
uals, after much prodding, it was, I think, an inflated list of many 
hundreds of lesser offenses. Many of those cases were only pros-
ecuted before the military commissions became operable. 

In your November testimony, you claimed that civilian courts 
were just as effective at protecting classified material as military 
courts. Yet in those same March 22nd responses, your Department 
of Justice contradicted your statements and conceded that military 
commissions do provide better safeguards. In fact, the responses 
list seven ways military court procedures are superior. On Decem-
ber 25th, Farouk Abdulmutallab, the Christmas Day bomber, was 
captured, but he was questioned less than an hour before he was 
given Miranda warnings and offered a free lawyer. Sometime later, 
you decided this foreign terrorist operative carrying an al Qaeda 
bomb would be detained and prosecuted in the civilian system. 
After the warnings, Abdulmutallab clammed up and did not re-
sume cooperation for weeks. 

On January 20th, the heads of America’s intelligence agencies 
testified they were not consulted on this decision, yet on February 
3rd, you wrote a letter to Congress stating that Abdulmutallab was 
Mirandized ‘‘with the knowledge of and with no objection from all 
other relevant departments of Government.’’ 

In that same letter, you wrote, ‘‘I am confident that the decision 
to address Mr. Abdulmutallab’s actions through our criminal jus-
tice system has not and will not compromise our ability to obtain 
information needed to detect and prevent future attacks.’’ 

There can be no doubt that treating terrorists as regular crimi-
nals will reduce our ability to obtain intelligence. And 6 years ago, 
you acknowledged that fact. In a Supreme Court brief, a brief you 

VerDate Nov 24 2008 09:14 Feb 03, 2011 Jkt 063323 PO 00000 Frm 00007 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\63323.TXT SJUD1 PsN: CMORC



4 

failed to disclose as required during your confirmation process, you 
candidly admitted that the civilian criminal system possesses in-
herent limitations that ‘‘might impede the investigation of a ter-
rorist offense under some circumstances,’’ including our ability ‘‘to 
detain a dangerous terrorist or to interrogate him or her effec-
tively.’’ 

Most recently, on March 6th, you curiously suggested Osama bin 
Laden should receive the same legal treatment as Charles Manson. 

In light of the risks you described as inherent in the criminal jus-
tice system, do you really believe that if we capture bin Laden or 
any al Qaeda leaders, the first question we should ask is: ‘‘Do you 
want a lawyer? ’’ Civilian trials for terrorist combatants are not re-
quired by law, policy, history, treaty, or plain justice. Yet this pol-
icy, it appears, still remains in effect, or at least unsettled. 

There are, however, some important areas on which we do. The 
Department of Justice rightly has asserted state secrets privileges 
in appropriate cases. You have testified to the legality of military 
commissions, and I appreciate that even though they have not been 
used under your tenure. And you have supported the crack cocaine 
sentencing bill that we unanimously passed in this Committee, and 
I appreciate working with you on that. 

But the course you have chosen on national security is steering 
us into a head-on collision with reality. The American people are 
not interested in terrorists being brought from Guantanamo to 
their own communities. Reality is a stubborn thing. Pretending 
that terrorists can safely be treated as common criminals will not 
make it so. 

So I hope you are willing to reconsider those choices. I hope that 
the answers you provide today will help restore my confidence in 
the leadership at the Department, and I look forward to working 
with you toward that end. 

Thank you, Mr. Chairman. 
Senator KOHL. Thank you, Senator Sessions. 
Mr. Attorney General, we will take your testimony. 

STATEMENT OF HON. ERIC H. HOLDER, JR., ATTORNEY 
GENERAL, U.S. DEPARTMENT OF JUSTICE, WASHINGTON, DC 

Attorney General HOLDER. Well, good morning, Mr. Chairman, 
Senator Sessions, and distinguished members of this Committee. I 
am pleased to be here today to discuss the important work of the 
United States Department of Justice. 

One of the things that I pledged during my confirmation hearing 
was that I would be here regularly, and last year I had the privi-
lege of appearing before this Committee three times, not including 
my confirmation hearing. And over the past 14 months since I be-
came Attorney General, I have had the pleasure of working closely 
with many of you. I want to thank you all for your partnership and 
your ongoing support for the thousands of men and women who 
serve the Department and who tirelessly work to protect our coun-
try, enforce our laws, defend our interests in court, and ensure the 
integrity of our justice system. 

Now, today I have been asked to report on the Justice Depart-
ment’s progress, its priorities, and its goals. I am proud to tell you 
what we have accomplished and also what we plan to achieve. 
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Even before I took the oath of office last February, I made a 
pledge to every member of this Committee. I promised that under 
my leadership the Justice Department would vigorously pursue 
several critical objectives: combating terrorism, fighting crime, en-
forcing our laws in a nonpartisan manner, and reinvigorating the 
Department’s commitment to integrity, to transparency, and to re-
sults. 

I also promised that in our most important work, the work of 
protecting the American people, the Justice Department would lead 
with strength and by example, and that we would use every tool 
available to keep the American people safe. 

Now, I never expected that fulfilling these promises would be 
easy. After all, ours is a time of growing demands and limited re-
sources. And as we have confronted unprecedented threats, new re-
sponsibilities, and tough choices, the Justice Department, I believe, 
has made historic progress. 

Over the last year, in addition to working tirelessly to protect our 
Nation from terrorism and from other threats, we have reinvigo-
rated the other traditional missions of the Department. We have 
strengthened efforts to protect our environment as well as our most 
vulnerable communities. We have reinforced our mission to safe-
guard civil rights in our workplaces, our housing markets, our vot-
ing booths, and our border areas. We have made strides in ensur-
ing that our prisons are secure and aimed at rehabilitation, which 
is not merely humane policy, it is smart policy, because reducing 
recidivism makes all of us safer. And as part of our focus on secur-
ing our economy and combating mortgage fraud and financial 
fraud, the Department has launched and is now leading the Finan-
cial Fraud Enforcement Task Force that President Obama called 
for last year, using legal tools that have been provided by this 
Committee. 

At the same time, the Justice Department is working to make 
our criminal laws fairer. Last year, we launched one of the most 
comprehensive reviews in the history of the Federal sentencing pol-
icy. Our guiding objective—ensuring that sentencing practices are 
smart, that they are tough, that they are predictable, and that they 
are fair—is one that I know that every member of this Committee 
shares. I want to thank this Committee and the full Senate for the 
critical step that it took last month in unanimously approving a 
dramatic reduction in the disparity between crack and powder co-
caine sentences. It was enormously heartening to me personally— 
and I mean this in a personal sense—to see the Committee come 
together in a bipartisan fashion to address this longstanding injus-
tice. The 100:1 disparity undermined trust in the criminal justice 
system and diverted resources away from the prosecution of large- 
scale drug organizations. These reforms will serve the goals of law 
enforcement while ensuring fairness in sentencing. 

Looking ahead, I hope the Judiciary Committee will help the De-
partment achieve its goals and meet its responsibilities by con-
firming the President’s law enforcement nominees more expedi-
tiously. There are currently 19 United States Attorney nominees 
and 17 United States Marshal nominees awaiting Committee ac-
tion. A backlog of this magnitude is unusual. I have spoken to the 
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Chairman and the Ranking Member about this concern, and I am 
hopeful that it will be addressed without further delay. 

Every day the dedicated professionals of the Department of Jus-
tice help to fight our ongoing war against an enemy that continues 
to attack us at home and abroad. Over the past year, I am proud 
to say that the Department, working closely with our partners in 
the intelligence and national security communities, was extraor-
dinarily successful in disrupting plots, obtaining intelligence, and 
incapacitating terrorists. We detected and disrupted a plot to at-
tack the subways in Manhattan with explosive bombs that could 
have killed many Americans in what would have been one of the 
most, if not the most deadly attacks since September 11, 2001. 
Najibullah Zazi has already pleaded guilty to terrorism charges in 
this case, and we have also charged several of his associates with 
participating in the plot and related crimes. 

We secured a guilty plea from David Headley for assisting the 
deadly attacks in Mumbai in November 2008 and plotting another 
attack in Denmark. As part of his plea, he has already provided 
valuable intelligence to the Government about terrorist activities 
abroad. 

We have obtained the cooperation of Umar Farouk 
Abdulmutallab, who tried to bomb an airliner landing in Detroit 
last Christmas. Now, although I cannot, obviously, discuss the in-
telligence that he has provided, I can tell you that it has not just 
been valuable; it has been actionable. 

We convicted Aafia Siddiqui of attempting to murder United 
States military and law enforcement agents in Afghanistan. 
Siddiqui is a Pakistani physicist captured in Afghanistan with ex-
plosives and information about nuclear, chemical, and biological 
weapons and descriptions of United States landmarks. She later 
opened fire on United States personnel. The Justice Department 
under the Bush administration indicted her in Federal court in 
2008, and she was convicted several weeks ago in New York. 

Now, most of this work was done by career professionals driven 
by no ideology except a loyalty to our Nation and a commitment 
to keeping our people safe. They work hard and, most importantly, 
they get results. Since September 11, 2001, Congress has provided 
the Justice Department broad authorities and significant resources 
to fight terrorism. I believe the Department has used these re-
sources effectively, obtaining 160 convictions for terrorism offenses 
and 240 convictions for terrorism-related crimes. 

Now, at a time when questions have been raised about the role 
of our courts, it is important to note that most of these convictions 
came during the last administration, which made the criminal jus-
tice system an integral component of its counterterrorism strategy. 
The Bush administration used the criminal justice system to inter-
rogate, to prosecute, and to incarcerate terrorists for the same rea-
son that the Obama administration has: It is an extremely effective 
tool to ensure justice and to protect the security of the American 
people. 

Now, let me be clear. This administration will use every tool 
available to it to fight terrorism. Every tool. This includes both ci-
vilian courts and military commissions. Indeed, we have already re-
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ferred six cases for prosecutor in commissions. We will no doubt 
refer other cases as well. 

We have deployed the full extent of our intelligence, military, 
and law enforcement resources to defeat terrorists, and we have 
achieved, I believe, significant results. It would jeopardize those re-
sults to prohibit the use of the criminal justice system to prosecute 
terrorists, as some in Congress have proposed, and it would seri-
ously weaken our National security. Instead of pursuing a narrow 
approach to fighting terrorism, we have to be flexible, we have to 
be pragmatic, and we have to be aggressive. And in every cir-
cumstance, we must choose the weapon that will be most effective. 

That said, I know you all have questions about the prosecution 
of those charged with plotting the 9/11 attacks. No final decision 
has been made about the forum in which Khalid Sheikh Moham-
med and his co-defendants will be tried. As I said from the outset, 
this is a very close call. It should be clear to everyone by now that 
there are many legal, national security, and practical factors that 
have to be considered here. As a consequence, there are many per-
spectives on what the most appropriate and effective forum is. 

In making this decision, I can assure you that this administra-
tion has only one paramount goal: to ensure that justice is done in 
this case. In the pursuit of justice, we will enforce the law, and we 
will protect the American people. 

Today I want you all to know that I continue to value and will 
work to uphold the trust that this Committee has placed in me. I 
also want to reassert my pledge that so long as I have the privilege 
of serving as Attorney General, the Department of Justice will be 
an instrument of our Constitution and a servant of the American 
people, not of any party and not of any political ideology. 

We will continue working to protect our Nation’s security, to ad-
vance the best interests of the American people, and to strengthen 
the values that have made our country a model to the world. 

I thank you again for this opportunity to discuss the Justice De-
partment’s essential work, and I am happy to answer any ques-
tions that you might have. Thank you. 

[The prepared statement of Attorney General Holder appears as 
a submission for the record.] 

Senator KOHL. Thank you, Mr. Holder. We will now embark on 
questions in rounds of 7 minutes. 

The Guantanamo Review Task Force recently completed its re-
view of the 240 detainees to determine whether each would be 
prosecuted, transferred to another country, or held indefinitely. I 
am pleased to hear that you thoroughly reviewed each case. How-
ever, in your testimony today, you did not mention if and when you 
plan to close Guantanamo Bay. 

Are you still determined to close that prison? If so, can you give 
us an update on your timeline for doing so? And what do you in-
tend to do with the detainees who are too dangerous to release but 
for whom you lack sufficient evidence to prosecute? 

Attorney General HOLDER. It is still the intention of this admin-
istration to close the facility at Guantanamo. There was, and I 
think still is—maybe not to the degree that it once existed—bipar-
tisan support for the notion that the Guantanamo facility should 
be closed. It serves as a recruiting tool for those who have sworn 
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to harm this Nation. Both of the men who ran for President last 
year supported the closing of Guantanamo, as did President 
Obama’s predecessor. 

We will close Guantanamo as quickly as we can, as soon as we 
can. The work has been done with regard to the disposition of the 
240 people who were there when we took over the facility. I can 
share those numbers with you about where these people should go. 
One of the things that we have in our budget for next year is funds 
in order to come up with another facility to which these people 
might be transferred, those who cannot be repatriated, and we 
would like to move on that plan, but we need Congressional sup-
port. 

Senator KOHL. You say you have no timeline. Does that mean it 
might be this year, next year, the following year, the year after 
that? 

Attorney General HOLDER. Well, one of the things that we need 
is an alternative site, and we have identified a place in Illinois, the 
Thomson family, and we have, as I said, in our budget a request 
for funds in order to open Thomson and to place in Thomson those 
who would be tried, either in military commissions or in civilian 
courts, those who would be held under the law of war, of detention, 
and those who might be temporarily housed there until they can 
be repatriated to some other country. 

Senator KOHL. Are you saying you cannot close Guantanamo Bay 
until you have this other site under your control? 

Attorney General HOLDER. Yes, we have to have an option, and 
that will require Congressional support for the funding request 
that we have made. 

Senator KOHL. Mr. Attorney General, at a House appropriations 
hearing last month, you said that Osama bin Laden will ‘‘never ap-
pear in an American courtroom.’’ You further stated that, ‘‘The re-
ality is we will be reading Miranda rights to a corpse.’’ In contrast, 
General McChrystal said that the military’s goal is to capture him 
alive and bring him to justice, and CIA Director Leon Panetta said 
that should bin Laden be caught, he would be taken to a military 
base and interrogated by U.S. agents. 

Mr. Holder, would you like to explain that comment and clarify 
what the administration has planned if and when, as we all hope, 
bin Laden is captured? 

Attorney General HOLDER. With regard to Osama bin Laden, 
who is our target one for the United States, our plan is to capture 
him or to kill him. Our hope would be to capture him and to inter-
rogate him, to get useful intelligence from him about the structure 
of al Qaeda, about al Qaeda’s plans. 

What I said in that hearing was an assessment of, I think, the 
likelihood that we are going to be able to capture him alive. What 
I said was that with regard to that possibility, both in our attempt 
to capture him and from what we know about instructions that he 
has given to the people who surround him, his security forces, I 
think it is highly unlikely that he will be taken alive. But our goal 
is to either capture Osama bin Laden or to kill him. 

Senator KOHL. Mr. Attorney General, the last time you came be-
fore this Committee, you strongly defended your decision to try the 
9/11 plotters in criminal court in New York rather than in military 
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tribunals. Since then, the President has said that he will review 
your decision. Do you still believe that criminal court is the right 
place for their trial? If they are moved to military tribunals, how 
would you address the concerns that critics have about such tribu-
nals? 

One month ago, you said that the administration was ‘‘weeks 
away.’’ When can we expect this decision to be made, Mr. Attorney 
General? 

Attorney General HOLDER. Well, the administration is in the 
process of reviewing the decision as to where Khalid Sheikh Mo-
hammed and his co-defendants should actually be tried. New York 
is not off the table as a place where they might be tried, though 
we have to take into consideration the concerns that have been 
raised by local officials and by the community in New York City. 
We expect that we will be in a position to make that determination 
in a number of weeks. 

Senator KOHL. Thank you. 
Finally, Mr. Attorney General, throughout my own State of Wis-

consin, and I am sure all across the country, local law enforcement 
agencies speak about how vital the COPS program is to their abil-
ity to keep our communities safe. It is a highly effective program 
that has proven to be one of the most cost-effective ways to fight 
crime. Last year, I joined with Senators Feinstein, Leahy, and oth-
ers in introducing legislation to reauthorize the COPS program and 
make improvements to the administration of the program. 

Can we count, Mr. Attorney General, on your support for this 
legislation? Will you continue to fight for increased funding for the 
COPS program? 

Attorney General HOLDER. Absolutely. The COPS program has 
historically proven to be one of the most effective ways in which 
the Federal Government can assist its State and local partners. I 
think the historic drops we have seen in crime over the last 10 
years, 15 years, or so is a direct result of the fact that we have put 
more police officers on the street. State and local authorities do not 
necessarily always have the financial capacity to do that, and I 
think the COPS program has been an essential part in allowing 
our State and local partners to deploy more people. 

It would be my hope that even in these tough budgetary times 
we will find a way to make sure that the COPS program remains 
a viable one. 

Senator KOHL. Thank you very much, Mr. Attorney General. 
We turn now to Senator Sessions. 
Senator SESSIONS. Thank you, Senator Kohl. 
Mr. Attorney General, if there is a problem with U.S. Attorneys 

and Marshals, I hope you will keep us posted on that. I think it 
is pretty clear that the administration has been slow in making 
those nominations. I do not believe there are any objections on our 
side to moving good nominees, and I do not believe Chairman 
Leahy has delayed that. So I think if you look at where the delays 
are, it is lack of nominations. 

With regard to the Khalid Sheikh Mohammed decision, you made 
that decision. You declared in this Committee directly that it was 
going to be tried in New York, and you defended that as an appro-
priate way. It caused quite a bit of controversy at the time. I un-
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derstand now the White House has suggested it would not be tried 
in New York, and I guess it makes me a bit uneasy, having served 
in the Department, to have politicians discussing where the cases 
ought to be tried. That is normally the Department of Justice pro-
fessional prosecutors. 

So what is your position about where the Khalid Sheikh Moham-
med trial should take place? And are you uneasy that the White 
House is leaking statements about where a criminal case should be 
taken for trial? 

Attorney General HOLDER. Well, I am not sure there have nec-
essarily been leaks. I have said myself that the national security 
team is in the process of reviewing where the case might best be 
held. We have to take into consideration in making that—— 

Senator SESSIONS. Who is the national security team? 
Attorney General HOLDER. The national security team includes 

the Secretary of Defense, Secretary of State, people from the intel-
ligence community—the people who meet with the President every 
Tuesday afternoon to review where we stand around the world 
with regard to our terrorist efforts. 

This is a trial that is unique in the sense that it does involve 
very real national security concerns, and I think the involvement 
of the White House—the national security component of the White 
House as well as the national security team in helping to make 
that determination makes sense. 

I am very jealous in guarding the prerogatives of the United 
States Department of Justice. 

Senator SESSIONS. Well, I think you should be, and I was a lit-
tle—I would expect normally if it is under reconsideration that the 
Attorney General should announce it is under reconsideration and 
not politicians would make their announcement. But there is a 
venue problem, is it not, if the case is tried in civilian courts? The 
Constitution limits venue in criminal cases. But if it is tried by a 
military commission, you are not limited in that way. So to try it 
in Illinois, wouldn’t that raise venue questions, for example? 

Attorney General HOLDER. You are obviously a former United 
States Attorney, and the question that you ask is one that I asked. 
If there were the possibility that we moved this trial, what would 
the possible venues be? And I have received from the people who 
I asked that question a list of places in which the case could be 
tried. 

What I will say is that the Southern District of New York, for 
instance, is a much larger place than simply Manhattan. There is 
also the possibility of trying the case in other venues beyond New 
York. 

Senator SESSIONS. Well, I just think that the simpler and more 
logical decision would be to reconsider fundamentally and try this 
case where it should be, I think, in military commissions. 

Isn’t it true that the protecting of classified information that can 
be revealed during a criminal trial is a priority of our Government? 
In other words, we do not want to have a trial develop in such a 
way that classified information is revealed to the public. And on 
March 20th of this year, your Department answered questions I 
submitted to them about the danger of revealing classified informa-
tion and the relevancy of that to criminal court or military commis-
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sions. You testified there was not much difference, but the March 
20 responses from your Department really tell a different story, cit-
ing ‘‘key differences’’ in classified evidence protections and military 
commissions trials that are not similarly present in Federal crimi-
nal law. Were you aware of this information when you testified be-
fore us in November? 

Attorney General HOLDER. Yeah. I do not necessarily agree that 
there are fundamental differences between the protections that are 
available in civilian courts and those that might be available in 
military commissions. The modifications that have been made to 
the secrecy provisions really codify, I think, what judges do as a 
matter of routine in civilian court, with one exception, and that has 
to do with the possibility of interlocutory appeals, which, frankly, 
I think is a good idea and perhaps ought to be incorporated into 
what we do on the civilian side. 

Much of the other enhancements that you see with regard to 
military commissions reflect what judges do on the civilian side. 

Senator SESSIONS. Well, that is not what your responses say. 
They list seven different examples of how the military commissions 
are more effective in protecting intelligence sources and methods 
than a criminal trial. Do you dispute that? 

Attorney General HOLDER. No. Well, I think that those seven in-
stances that are listed—I will take your word that is the number— 
as I said, reflect the kinds of things that judges do, not because 
they are obligated to do them by rule or by statute, but because 
they do them in the way in which they interpret the CIPA statute. 

As I said, I do think that the one enhancement that exists with 
regard to the military commissions, about the possibility of an in-
terlocutory appeal, is something that we ought to consider. And we 
should always be looking at the CIPA statute to see how we can 
make it more effective. 

Senator SESSIONS. Well, I agree with that, but I would just say 
to you, Mr. Holder, that when you try a person in civilian court, 
you have to give the Miranda warning upon taking them into cus-
tody. You have to tell them they are entitled to a lawyer, they are 
entitled to a speedy trial, they are entitled to file discovery of the 
Government’s case—all immediately, basically. And when you try 
them, hold them in military custody, you do not have to charge 
them at all because they are a prisoner of war until the war is 
over. But if they have violated the laws of war and committed 
criminal acts, they may be tried, if you choose to try them, in mili-
tary commissions. It just makes perfect sense to me that these 
cases would be tried there. That is the result of a national con-
sensus after the 9/11 Commission issued their report. Congress has 
passed legislation to that effect, and the President, one of his first 
acts was to set aside and stop these commissions. And you have 
blocked their progress since then, it seems to me. 

So I think you need to re-evaluate this. I do not think the people 
of New York want this trial anywhere in their State or their city 
or the Southern District. There are many legal questions that will 
arise, so I just hope that you will re-evaluate this—apparently, the 
White House is; I hope that you will—and that we will soon have 
clarity about what the policy of the Department of Justice is. 
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Attorney General HOLDER. The decision that I made and the de-
cisions that I will make with regard to the placement of any of 
these trials depends on what is best for the trial. I do this on a 
case-by-case basis with regard to the evidence that we would seek 
to admit, concerns about some of the evidence that might have to 
be admitted, depending on the forum that we would use, the im-
pact of the use of certain evidence on the intelligence community 
and what it might do for our ability to interact with our allies. 

There are a whole variety of concepts and of things that have to 
be taken into consideration, and what I have tried to do and what 
we will try to do is make these decisions on a case-by-case basis 
with the aim of being most effective in a particular trial and pro-
tecting the American people. 

Senator KOHL. Thank you, Senator Sessions. 
Senator Feinstein. 
Senator FEINSTEIN. General, I think your last sentence was very 

important, and I think that the degree to which this dialog has es-
calated is really very unhealthy. Democrats did not do to President 
Bush following 9/11 what is being done to this administration with 
respect to their decisionmaking. And I really regret it, and I really 
find it reprehensible. 

I believe that the best interests of the people of this Nation are 
served by the administration—you, Mr. Attorney General, and the 
President—having maximum flexibility as to in which venue these 
defendants should be tried. 

I have served now on the Intelligence Committee for some 18 
years, on this Committee for over 17 years, and I have never seen 
anything quite like this. The record is ignored. It does not matter 
that the Bush administration brought 200 terrorists to justice 
under Article III courts. It does not matter that the military com-
missions, which have been fraught with controversy, have convicted 
three, two of whom are out. It does not matter that Zazi pled 
guilty. That was a real threat. That was a real threat to the city 
of New York. The FBI did magnificent work. He pled guilty. David 
Headley is a serious terrorist. He pled guilty. And the fact of the 
matter is that Article III courts have other charges that they can 
use if they do not have the evidence to sustain a pure terrorist 
charge. You should have that option. You should also have the op-
tion of the military commission. 

I have come to the conclusion that a lot of the attacks are just 
to diminish you, and I do not think you should buy into that at all. 
I think you should remain strong. 

Now, I have had concern about New York City. I am a former 
mayor. I was mayor in the wake of an assassination, a major riot. 
I know what happens inside a city with a lot of scar tissue. And 
that is hard to perceive unless you have been there, done that, and 
understand it. 

So I understand why New Yorkers feel the way they do. I also 
understand why the best interests of our country are served if you 
remain strong and make the decisions based on the legal facts and 
where we best get a conviction. And I just want to urge you to re-
main strong in that respect. 

The record of the Article III courts in the conviction of terrorists 
in this country is unparalleled, and that is absolute fact. 
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I wanted to ask you a question on indefinite detention, if I might. 
The Immigration and Nationality Act and the PATRIOT Act both 
allow different types of indefinite detention under narrow cir-
cumstances. I think it is important that the executive branch strike 
the right balance between preserving the rule of law and releasing 
individuals who we know are determined to harm our Nation, and 
this is a difficult area. 

I would like, Mr. Holder, to ask your opinion: In what narrow cir-
cumstances can the executive branch hold detainees who continue 
to pose a security threat but cannot be prosecuted for past crimes? 

Attorney General HOLDER. Well, again, we have to look at these 
cases individually. We make these determinations on a case-by- 
case basis. People who we decide should be held under the laws of 
war have the right to a habeas proceeding, so a judge has the abil-
ity to look and make the determination as to whether or not the 
detention that we seek is, in fact, appropriate. We have won some 
cases in that regard. We have not been successful with others. 
Some are under appeal. Some of the people who have been ordered 
released by judges have been released. 

We use that power, again, with the thought that what we want 
to do is to keep the American people safe and not release people 
who would pose a threat to the United States or not release people 
who we do not think can be placed in other countries and where 
remedial measures can be put in place to ensure that they would 
not pose a threat to our people. 

So we use that power only where we think it can be appro-
priately used. I think if you look at the number of people that we 
had at Guantanamo, the number of people that we would seek to 
detain in that way is, I think, relatively small. 

Senator FEINSTEIN. Thank you. I have a question here that I 
wanted to ask. I cannot find it. 

About a year ago, we passed legislation with respect to the deten-
tion of children that are brought to this country not at their re-
quest but similar to the Elian Gonzalez case. I learned some time 
ago that we have about 5,000 children who at that time were sub-
ject to serious detention in jail facilities, some of them very, very 
young. And we passed a bill a year ago asking you to do certain 
things, and we have had no response to that. 

Would you take a look at that and see if we can get that show 
on the road, so to speak? 

Attorney General HOLDER. Yes, I will look at that. The concern 
that you have is one that I have as well. The detention—— 

Senator FEINSTEIN. These are regulations that have to be imple-
mented. 

Attorney General HOLDER. Right, and we will look at that. The 
concern about children and their detention and what that means 
for their development, their separation from parents, I mean, these 
are all things that are, I think, very legitimate concerns, so I will 
look at those regulations. 

Senator FEINSTEIN. All right. Can you give us any kind of a 
timeline? I have waited a year, and if you could give us a 
timeline—a lot of children out there. This has to do with indefinite 
detention. It has to do with guardianship. It has to do with an abil-
ity to return them to the country if there is a place for them. 
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Attorney General HOLDER. What I can do is this: Maybe when 
I get back this afternoon to the Department, I will look to see what 
the state of play is, and then if I can, I will promise to get you a 
letter by the end of the week to give you a sense of when it is that 
we can start to do something in a substantive way. 

Senator FEINSTEIN. Thank you. I appreciate it. 
Thank you. 
Senator KOHL. Thank you, Senator Feinstein. 
Senator Hatch. 
Senator HATCH. Well, thank you, Mr. Chairman. 
Mr. Attorney General, you have a very tough job, and I respect 

how difficult it is. My time is limited, so I will only be able to pur-
sue a handful of subjects that I really want to take up with you, 
but I will be submitting several questions for the record. 

One of the questions I will be submitting to you is why you felt 
the need to issue a memorandum to revise prosecutorial guidelines 
for Federal marijuana prosecutions. Congress enacted the Con-
trolled Substances Act, the CSA, with the specific intent of making 
dangerous drugs illegal. Now, I want to make sure that you, as the 
highest legal law enforcement official in the land, are clear on what 
Congress’ intention was with respect to the CSA, not the White 
House’s vision or agenda of how the Controlled Substances Act 
should be enforced. So I will be looking for a timely response to 
that question. 

But, briefly, I am sure that you are aware of the impending 
deadline for States to comply with the provisions of the Adam 
Walsh Act. As you know, I take a great interest in that Act. Re-
cently, the President sat down with my good friend John Walsh on 
‘‘America’s Most Wanted’’ to discuss getting States to comply with 
the Adam Walsh Act. Right now I would like to get your pledge to 
work with me and my colleagues on getting the States and 
SMART, the S-M-A-R-T, on the same page before the July deadline 
without weakening or watering down the Adam Walsh Act. Is that 
OK? 

Attorney General HOLDER. I will pledge to do that, but one thing 
I would say, Senator, is that we have to work also with the State 
Attorneys General who want to comply with this Act and, when I 
met with them, they expressed concerns about their ability to do 
so. I think we have to make them a part of the conversation as 
well. 

I share your concern. I think that is an Act that we have to have 
fully implemented as quickly as we can and certainly within the 
deadline. But I also think that a part of that conversation ought 
to be the State AGs. 

Senator HATCH. I have no problem with that. That Act is very 
important. It was a tough slog here to get that done and, I think, 
very, very important to have it done. 

Now, before I move to the attempted terrorist attack that tran-
spired aboard Northwest Flight 253, let me briefly ask you about 
obscenity enforcement. How is this administration enforcing Fed-
eral law prohibiting sexually explicit material that meets the Su-
preme Court’s definition of obscenity? 

Attorney General HOLDER. Well, there is a section within the 
Justice Department, the Child Exploitation and Obscenity Section, 
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that handles these matters. The people who are there are career 
employees who have worked under Republican as well as Demo-
cratic Attorneys General and I think who do a good job. The—— 

Senator HATCH. Well, I ask you this question—I asked this of 
your Republican predecessors because, in my judgment, they took 
a misguided and narrow approach to law enforcement in this area, 
so I am concerned. Sorry to interrupt you. 

Attorney General HOLDER. No, I was just saying that the respon-
sibility for the enforcement lies in that area, and I think they are 
quite aggressive in the prosecution and detection of these materials 
with a focus on, I think, child obscenity, which does not exclude 
other forms of obscenity that they can look at. 

Senator HATCH. Yes, but there has been a pattern at the Depart-
ment of Justice to prosecute only the most extreme obscene mate-
rials. Now, this particular type of material may virtually guarantee 
a conviction, but it is not the most widely produced or consumed 
and, therefore, its prosecution may have very little impact on the 
obscenity industry. So that is what I am concerned about. This ap-
proach of moving the prosecution line out to the fringe signals that 
material that is just as obscene, though less extreme, is let off the 
hook. I believe that approach is misguided and contributes to the 
proliferation of obscenity that harms individuals, families, and 
communities. 

So I am very concerned about it, and I hope you will really take 
a real look at it because currently there is an Obscenity Prosecu-
tion Task Force at the Department of Justice. Now, will you allow 
the director of that task force to enforce Federal obscenity laws 
without restricting them to the most extreme obscene material? 

Attorney General HOLDER. We will certainly enforce the laws 
using the limited resources that we have and go after those cases 
that, as we always do, have the potential for the greatest harm. 
There are First Amendment considerations that have to be taken 
into account, but it does not mean that we will not be serious about 
the enforcement of those laws. 

Senator HATCH. OK. Let me transition and call your attention to 
the Christmas Day bombing attempt of Northwest Flight 253. On 
January 26th, I joined in sending a letter to you regarding the deci-
sion to charge Umar Farouk Abdulmutallab in Federal court. In 
your response letter back to me dated February 3, 2010, you laid 
out an explanation defending your decision to charge this terrorist 
in Federal criminal court. You further explained that you alone 
made this decision, but you referenced the previous administra-
tion’s decision to charge Richard Reid and noted the similarity of 
these two cases. 

Now, I would point out that in the Reid case, which occurred in 
December 2001, the military detention system did not yet exist. At-
torney General Ashcroft did not have the option of military deten-
tion. However, you do because of the Military Commissions Act. 

In the Military Commissions Act of 2009, Section 950(t), that de-
fines crimes that can be prosecuted under the military commission. 
One of those crimes listed under 950(t) is hijacking or hazarding 
a vessel or aircraft. Clearly, the actions of this man jeopardized the 
lives of passengers and hazarded the aircraft. 
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Now, did you pursue the feasibility of prosecuting Abdulmutallab 
under a military commission based on Section 950(t) of the Military 
Commissions Act? 

Attorney General HOLDER. Well, one thing I would say is that al-
though the military commissions were not in existence at the time 
that Richard Reid was apprehended, law of war detention authority 
certainly did exist at that point. 

With regard to the decision, it was a decision that I made after 
consultation on December the 25th. There were a couple of con-
versations that occurred with members of the intelligence commu-
nity. And then on January the 5th, in a meeting that we held in 
the Situation Room, I laid out for members of the intelligence com-
munity as well as the defense community the decision, the thought 
that I had about pursuing this in the criminal sphere, and there 
were no objections raised to that. 

The decision that was made with regard to Mr. Abdulmutallab 
was to place him in an environment, in a forum in which we could 
most effectively try the case. I think the decision that was made 
has been shown to be the right one given the fact that we had the 
ability to get information from him in that 1 hour interaction im-
mediately after he was apprehended and then the information that 
he has since provided as a result of his decision to cooperate with 
the Federal Government. 

Senator HATCH. Well, Mr. Chairman, my time is up. I appreciate 
your service and I appreciate your answers. I will submit a number 
of questions for you. 

Attorney General HOLDER. Thank you. 
[The questions of Senator Hatch appears under questions and 

answers.] 
Senator KOHL. Thank you, Senator Hatch. 
Senator Feingold. 
Senator FEINGOLD. Thanks, Mr. Chairman. 
The Committee is well aware of my support for Federal court 

trials, let me simply echo what Senator Feinstein said so well. Con-
tinued strength on your courageous actions in this regard. I have 
a statement that discusses that issue, and I would ask that it be 
placed in the record so I have time to discuss other topics. 

Senator KOHL. Without objection. 
Senator FEINGOLD. Thank you, Mr. Chairman. 
[The prepared statement of Senator Feingold appears as a sub-

mission for the record.] 
Senator FEINGOLD. Let me also take a moment to compliment 

you and Assistant Attorney General for Antitrust Christine 
Varney. Under your and her leadership, the Antitrust Division of 
the Department has made it clear, after many years of neglect, 
that enforcement of our antitrust laws is a priority for the Depart-
ment, and I am especially grateful for the Department’s focus on 
agriculture issues in partnership with the USDA, and I was very 
pleased to hear the Department will be holding a dairy workshop 
in Wisconsin in June. It means a great deal to our producers and 
others in the State of Wisconsin. 

Let me turn to a couple other things. 
Senator Kohl asked you about the COPS program. As you know, 

I strongly support that program and other Federal law enforcement 
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assistance grant programs. I hear repeatedly from law enforcement 
in Wisconsin just how important these grant programs are, particu-
larly during tough economic times. The COPS hiring grants in the 
Recovery Act allowed my state to hire or rehire 58 police officers, 
and these were certainly needed in the jurisdictions where they 
were provided, but I do think it is important that these dollars are 
distributed fairly between cities and counties. In meetings I have 
had recently with Wisconsin law enforcement, it was brought to my 
attention that Wisconsin’s sheriffs received zero COPS hiring 
grants through the Recovery Act. 

Law enforcement everywhere is forced to do more with less these 
days, but this struck me as a bit of an unfair outcome for counties 
in my State. It is my understanding the Department is looking at 
possible changes to the grant methodology. Just a bit, sir, on the 
status of that review. How quickly can we expect it to be modified 
and sort of updated on that effort? 

Attorney General HOLDER. Well, quickly, before I go through 
that, you are absolutely right that there is a focus in our Antitrust 
Division on the whole question of agricultural concerns. I will be 
attending, with Secretary of Agriculture Vilsack, a number of fo-
rums around the country. I think we have five scheduled; we have 
done one already in Iowa with Senator Grassley. 

With regard to the question of the allocation of COPS funds, I 
think sheriffs—I think my numbers are correct here—got about 17 
percent of the money that was awarded last year. We are in the 
process of looking at the allocation formula that we use. It was gen-
erally based on what the economic condition was in a particular ju-
risdiction, what the crime rates are in that same jurisdiction. 

I have talked to representatives of the sheriffs’ communities, and 
they raise, I think, very legitimate concerns. And so as we con-
struct the methodology that we are going to be using next year, we 
will take that into consideration. And I would expect that we will 
probably have a determination made over the next few weeks as 
to what exactly the formula is going to be. 

Senator FEINGOLD. Thank you. 
Prosecutors and public defenders in Wisconsin have been telling 

me that they are having a harder and harder time attracting and 
retaining qualified attorneys in their offices. Many of these public 
servants have had to resort to taking a second job to pay off their 
law school debt. I am told that local prosecutor and public defender 
offices typically have attrition rates between 30 and 50 percent. 
This is obviously a serious problem in our criminal justice system 
and one of the many reasons I was a supporter of the John R. Jus-
tice Prosecutor and Defender’s Incentive Act, which created a much 
needed student loan repayment program for prosecutors and public 
defenders. It was enacted in 2008 thanks in large part to the lead-
ership and hard work of Senator Durbin, but DOJ has yet to issue 
guidelines to enable the States to solicit applications for loan as-
sistance. 

Can you tell me a bit about, update me on the status of our ef-
forts to launch this? When do you expect that prosecutors and pub-
lic defenders will be able to start applying for assistance? 

Attorney General HOLDER. Well, even in these difficult economic 
times, I think the wisdom of that Act is from my perspective rel-
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atively obvious. I have been concerned about the state of indigent 
defense. We have talked about that on a great many occasions. I 
am also concerned about what I hear from people who work on the 
other side, from prosecutors at the State and local levels. To the 
extent that we can come up with ways in which we can be of finan-
cial assistance to these groups, I think we need to do so. 

So let me get back to the Department and see where we stand 
with regard to our loan assistance programs and regulations, and 
I will assure you that this is something that for me, given the trav-
els that I have had a chance to do over these past 14 months, this 
is really a priority. I am really concerned about the state of our 
local criminal justice system and the ability to hold onto good peo-
ple who only want to serve their communities. There are economic 
considerations that are driving good people out of the system. 

Senator FEINGOLD. Thank you for that statement, and I will have 
a continued interest in this. 

Law enforcement and corrections staff have long known that peo-
ple with mental illness are significantly overrepresented in our 
prisons and jails. Our jails and prisons were never intended and 
are not equipped to be treatment facilities for the mentally ill, but, 
unfortunately, that is what they have often become. 

Wisconsin has started looking at this issue and recently con-
vened a task force of law enforcement officers, corrections staff, dis-
trict attorneys, State legislators, and social service providers with 
the goal of developing a strategic plan to improve Wisconsin’s re-
sponses to people with mental illness in the criminal justice sys-
tem. This initiative would not have been possible without the lead-
ership of our Chief Justice in Wisconsin, Shirley Abrahamson, who 
was able to obtain some funding for the Council for State Govern-
ments to organize this task force. 

As I understand it, the council received Department funding for 
this and other mental health initiatives as a result of the Mental 
Illness Offender Treatment Crime Act. And while I was pleased 
that Wisconsin received some assistance for this initiative, it was 
one of just four States that received the aid out of more than 30 
States that applied for assistance. We have historically allocated 
few resources to deal with this complicated problem, yet funding 
for mental illness programs is one of the most competitive grant 
programs in the Department. 

Despite the high demand, the President’s budget proposes con-
solidating this important program with the drug courts program, 
and I am concerned that that will mean not enough resources for 
either program. 

Sir, why was that recommendation made? 
Attorney General HOLDER. Well, I think what we have tried to 

do is, again, in these very difficult economic times, to come up with 
ways in which we can be most effective in distributing the limited 
funds that we have. The concerns that you raise are indeed very 
legitimate ones. We are very concerned about the way in which we 
have de-institutionalized our facilities and put so many people who 
I think would do much better in institutions that were well funded 
and well run, and instead we put them in the criminal justice sys-
tem. I saw that as a judge here in Washington, DC. 
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What we have tried to do and what we continue to try to do is 
to come up with ways in which we can help our State and local 
partners and help our fellow citizens deal with issues that they 
have to confront. 

Putting those two together, it seemed to us to identify ways in 
which we could consolidate those people who have drug problems 
and come up with alternatives to simply trying them and incarcer-
ating them and to also deal with people who have mental issues 
and come up with ways in which we can help them other than by 
incarcerating them. 

We will do the best we can with the resources that we have, but 
the concern that you raised I think is a very legitimate one and one 
that I think as a society we need to focus more attention on. I have 
witnessed this, as I said, as a judge, and I am very, very concerned 
about the way in which we treat the mentally ill and the desire to 
put them in the criminal justice system. 

Senator FEINGOLD. Thank you very much. 
Thank you, Mr. Chairman. 
Senator KOHL. Thank you, Senator Feingold. 
Senator Grassley. 
Senator GRASSLEY. I thanked you privately and I want to thank 

you publicly for having the hearings that you are having around 
the country on enforcement of antitrust or review of antitrust and 
agriculture. That is not the point of my questions, but I thought 
I ought to start out there on a very positive note. 

[Laughter.] 
Attorney General HOLDER. That is always appreciated. 
Senator GRASSLEY. At the last oversight hearing, I asked you for 

a list of political appointees who previously represented detainees 
or advocated on their behalf. I think it was a very simple request, 
and you said, quote-unquote, that you would consider it. Since 
then, we have had a back-and-forth exchange with two letters 
signed by all Republicans on this Committee. Your staff has re-
fused to provide the information, and yet the Justice Department 
managed to verify or provide names to Fox News. 

You said this inquiry has called into question the integrity of po-
litical appointees at the Department, so I want to make clear that 
I am not here to call into question the integrity of any employee 
of the Department. In fact, I agree with the Department’s view that 
personal attacks on the Department employees are inappropriate. 

My inquiry, though, seeks to understand who is advising you on 
these decisions given the serious impact these issues have on our 
National security. These questions are about transparency, about 
openness, and about accountability. The platform positions Presi-
dent Obama ran on in 2008 and which culminated in a Presidential 
Memorandum on Openness and Transparency in Government that 
he assigned January of last year. 

So a very simple yes-or-no question: Would you provide the 
names of political appointees at the Department who have pre-
viously represented detainees or advocated on detainee issues? 

Attorney General HOLDER. With all due respect, Senator—and I 
know that your request comes from what I will call a good place. 
Yours was an honorable request, and the hesitance that I had I 
think has been borne out by what I have seen. 
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There has been an attempt to take the names of the people who 
represented Guantanamo detainees and to drag their reputations 
through the mud. There were reprehensible ads used to question 
their—in essence, to question their patriotism. I am not going to 
allow these kids, I am not going to be a part of that effort. And 
so, with all due respect, their names are out there now; the posi-
tions that they hold are out there. That has all been placed in the 
public record. I am simply not going to be a part of that effort. 

I will not allow good, decent lawyers who have followed the 
greatest traditions of American jurisprudence, done what John 
Adams did, done what our Chief Justice has said is appropriate, I 
will not allow their reputations to be besmirched. I will not be a 
part of that. 

Senator GRASSLEY. Well, remember that this is a request from 
this Committee, and I think all the people on it were very sincere 
about it. So I will move on. 

You recently said that attorneys representing unpopular clients 
are patriots. I want to comment, though, that I doubt that you 
would share the same feeling for lawyers who represent the Mafia, 
and I doubt that you would hire them in the Justice Department. 

The Department’s response said that the Department of Justice 
does not keep a centralized data base of recusals, and it is the 
honor of the employees to recuse themselves. 

Now, you know that large law firms like ones you have served 
in have conflict committees and procedures in place to ensure that 
rules are followed. Why shouldn’t the Department of Justice, not 
just under your leadership but under leaderships before you, have 
some centralized system, a conflict system as private firms have? 

Attorney General HOLDER. I think that is actually a legitimate 
concern that you raise, and that is something that I think is wor-
thy of consideration, because you are right that there is within cer-
tainly the law firm that I was a member of such a data base. And 
that I think is something that we can consider at the Department. 

Senator GRASSLEY. I want a Freedom of Information question 
and discussion with you. On January 21, 2009, President Obama 
issued a Presidential memorandum to the heads of all executive de-
partments and agencies regarding Freedom of Information. That 
memorandum stated, ‘‘All agencies should adopt a presumption in 
favor of disclosure,’’ and then directed you to issue new FOIA 
guidelines, which you issued March 19th last year. Your guidelines 
stated that, ‘‘An agency should not withhold information simply be-
cause it may do so legally.’’ They also limited when the Justice De-
partment would defend the denial of FOIA requests. I believe the 
guidelines were a good step in opening up Government and hon-
oring President Obama’s pledge for transparency. 

However, when the Department posted the annual FOIA report 
back in March, the facts, I think, painted a very different picture. 
An analysis by the Associated Press found that in fiscal year 2009 
Government agencies cited FOIA exemptions 468,000 times com-
pared to 312,000 times in fiscal year 2008. One exemption, (b)(5), 
was used almost 71,000 times in fiscal year 2009 compared to 
47,000 times in fiscal year 2008, and all of this occurred despite a 
total decrease in FOIA requests in fiscal year 2009. These num-
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bers, I think, ought to be shocking to anybody that talks about 
transparency. 

So what is the reason—I am going to ask two questions. What 
is the reason for the substantial increase in the use of FOIA ex-
emptions by this administration? And if the use of exemptions con-
tinues to increase in fiscal year 2010, what will you do to person-
ally ensure that agencies are more transparent and responsive to 
the public’s right to know and to what the President says he wants 
his executive branch of Government to do? 

Attorney General HOLDER. The President has been clear, and I 
think in the regulations that I issued I was clear, that FOIA and 
the release of information, the desire for transparency is something 
that is critical to this administration. The statistics that you have 
cited are indeed troubling. I am not exactly sure what the reason 
is, but I think it requires some further examination to ensure that 
those people who are responsible for making FOIA decisions are 
doing so in a way that is consistent with the desires of the Presi-
dent and the directions that I have issued. 

We will review that and see what has happened. I can assure 
you, though, that the President is sincere, I am sincere, in trying 
to make sure that we are responsive—or more responsive to FOIA 
requests. 

Senator GRASSLEY. I hope you will send your message to all the 
agencies from the President. I am done. 

Senator KOHL. Thank you, Senator Grassley. 
Senator Durbin. 
Senator DURBIN. Mr. Attorney General, thank you. 
In response to Senator Grassley’s inquiry—and I respect the Sen-

ator from Iowa very much—I want to thank you. I think it was a 
courageous position you have taken, and the right one. History tells 
us that it was the Supreme Court that ruled that the Guantanamo 
detainees had the right to file petitions of habeas corpus. It was the 
Bush administration which said that they had the right to counsel. 
And the argument being made from the other side of the aisle, and 
their inspiration in Fox News, is that if anybody decides to rep-
resent a Guantanamo detainee, they disqualify themselves from fu-
ture Government service because they cannot be trusted. 

You know, if that is the premise of our system of justice that 
legal representation or possible inclinations toward one party over 
another disqualify you, where does it end? Does it end with pros-
ecutors who fail to prosecute? Does it end with judges who may 
rule in favor of a defendant? I think you are standing up for a very 
fundamental principle and rule of law here that does go back to 
John Adams and the earliest days of this Nation, and I thank you 
for doing this. The men and women who have had the courage to 
stand up as professionals who have taken an oath to represent not 
only their clients but defend our Constitution and laws have the 
right to that kind of a defense, and I thank you for the courage to 
do so. 

And I hope the record will reflect it was the Bush administration 
that said Guantanamo detainees have the right to counsel. This 
was not a decision made by the Obama administration. It was the 
right decision by the Bush administration. Let me add that, too. 
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On Miranda warnings, I think you are well aware—and we 
should say on the record—there is a lot of question here about 
using Article III courts for fear of giving a Miranda warning to a 
person. What was the policy of the Bush administration when it 
came to Miranda warnings for suspected terrorists arrested in the 
United States? 

Attorney General HOLDER. I do not think it was fundamentally 
different from the policy that we now have in place, and one thing 
I think people have to understand is that the giving of Miranda 
warnings does not necessarily mean that the flow of information 
stops. In fact, I think a good case can be made that once people 
get Miranda warnings, the information flow continues, or that if it 
stops temporarily, once a lawyer is introduced, a defense lawyer is 
introduced into the mix, that lawyer then counsels his client, espe-
cially in terrorism cases, and given the really lengthy sentences 
that somebody faces in an Article III proceeding, that lawyer works 
to convince the client to cooperate with the Government. So Mi-
randa warnings are not necessarily ones that have a negative im-
pact on our ability to gain intelligence. 

Senator DURBIN. Let us go back to a well-known case that has 
resulted in all of us taking our shoes off at airports: Richard Reid, 
the Shoe Bomber. How long after he was detained by the Bush ad-
ministration’s Department of Justice was it before he was given a 
Miranda warning? 

Attorney General HOLDER. I think it was within a few minutes. 
I am not exactly sure. 

Senator DURBIN. Five minutes is what the record reflects. Under 
the Bush administration, the Shoe Bomber within 5 minutes was 
given his Miranda warnings. That was the standard. And now to 
argue that a Miranda warning is somehow unwise, unsafe for 
America, is to ignore the obvious. 

And what about the intelligence leaks? That is the second argu-
ment made about Article III courts, that you cannot successfully 
prosecute a terrorist in court without running the risk, if not in 
fact disclosing sensitive intelligence. What was the record under 
the Bush administration? 

Attorney General HOLDER. The administration I think did quite 
well in trying cases in Article III courts and used CIPA to prevent 
the dissemination of information, of secret information from any of 
those proceedings. 

Senator DURBIN. And one of the leading prosecutors in America, 
the U.S. Attorney for the Northern District of Illinois, Patrick Fitz-
gerald, who was in charge of the prosecution in the Southern Dis-
trict of New York of the African terrorist, said afterwards that he 
can do this without disclosing intelligence information following the 
law, backed up by others who had been through the same experi-
ence. 

Have you had complaints from U.S. Attorneys when you have 
considered Article III prosecutions that somehow that may jeop-
ardize and disclose intelligence information? 

Attorney General HOLDER. No, I have not had that complaint, 
and I think our history shows that Article III courts are capable 
of trying cases without putting at risk intelligence sources and 
methods. The same is true, I think, of military commissions. 
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Senator DURBIN. Well, and that would be an option that you 
would protect, if you could make the choice. 

Attorney General HOLDER. Right. 
Senator DURBIN. Let me ask you this for the record, and it has 

been said by others: If you look at the scorecard since 9/11, how 
many successful prosecutions and convictions of terrorists have 
taken place in Article III courts under the Bush administration and 
Obama administration, and how many have taken place in military 
commissions? 

Attorney General HOLDER. Well, I think we have had close to 400 
successful prosecutions on the Article III side and three in the mili-
tary commission side. 

Senator DURBIN. So those who are arguing that we should shift 
all of these prosecutions to the military side would have to stop and 
explain why this dramatic record of success in Article III courts 
should be rejected at this point. 

Now, let me ask you about the sensitivity of the people of New 
York with KSM. Tell me what is going through the mind of the ad-
ministration and your mind when you think about that prosecution 
in that city after all that it has been through. 

Attorney General HOLDER. Well, one thing I think we have to re-
member is that, contrary to what somebody said, there was an ini-
tial negative reaction to that decision, it is quite the contrary. I 
think when one looks at the initial reaction from people in New 
York, the reaction actually was a positive one. 

That being said, as we are making this determination, we want 
to take into consideration what we have heard from the mayor, 
what we have heard from elected officials in New York City, what 
we glean from the people of the city that is evidenced in a number 
of ways, and try to come up with a way in which we can come up 
with a forum that will be most effective with regard to that case, 
whether it is a military commission or an Article III trial in New 
York City or in some other place. 

Senator DURBIN. I want to make it clear that I am not creating 
or trying to cast any kind of negative impression about military 
commissions. I know Senator Graham and others have worked 
closely, and I do believe that it is a viable alternative that you 
should have at your disposal. 

Is it not true, though, that under the procedural rules of military 
commissions there are some limitations compared to Article III 
courts, for example, when it comes to capital offenses? 

Attorney General HOLDER. Yes. In an Article III court, you can 
certainly—a person can plead guilty to a capital offense. That is 
not allowed in the military commissions. 

Senator DURBIN. There would have to be, in fact, some trial even 
if they wanted to plead guilty under those circumstances. 

Let me ask one last question, or I suppose I have run out of time 
here, but let me thank you and let me try to reiterate what Senator 
Feinstein and Senator Feingold have added. I do not believe that 
our system of justice should be driven by fear and anger, and that 
appears to be a driving force among some political camps in this 
country. If we are going to be strong as a Nation, we will not be 
quivering in fear and reacting irrationally in anger. We are going 
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to stand by the rule of law and stand by principles that have guid-
ed us for a long time. 

I thank you for your leadership. 
Senator KOHL. Thank you, Senator Durbin. 
Senator Graham. 
Senator GRAHAM. Thank you, Mr. Chairman. 
Thank you, Mr. Attorney General, for coming. This has been a 

very good discussion about some difficult issues, but one thing I 
would like to reiterate is that President Obama said the Nation 
was at war with al Qaeda. Do you agree with that? 

Attorney General HOLDER. Yes. 
Senator GRAHAM. I would just urge you to remain strong in that 

thought process because some people do not believe we are at war. 
Some people are just as patriotic as I am, but they believe we 
should be using the law enforcement model exclusively, and I think 
that is a formula for disaster. And there are some people who say 
you can never use Article III courts, and I disagree with them. 
Quite frankly, there could be times when an Article III court would 
be a superior forum. In my view, a financier of al Qaeda, you might 
want to take them to an Article III trial because you have more 
charging possibilities. Every al Qaeda operative is not at the same 
level as the next, so I agree with the idea of flexible, pragmatic, 
and aggressive. That is your standard. So I am one Senator on the 
Republican side who has not objected to Article III courts being 
used in a flexible, pragmatic, and aggressive fashion. 

Now, when one is at war, we have to realize that the rules are 
different than fighting crime. Do you agree with that? 

Attorney General HOLDER. That the—— 
Senator GRAHAM. The law of war is different than normal crimi-

nal law in certain aspects. 
Attorney General HOLDER. In certain aspects, yes. 
Senator GRAHAM. When we capture someone on the battlefield, 

under the law of war we have no obligation to read them their Mi-
randa rights. Is that correct? 

Attorney General HOLDER. That is correct. That is not typically 
done, but even in the Bush administration, a small, small num-
ber—— 

Senator GRAHAM. I totally agree that if you are going to charge 
someone under domestic criminal law, you should read them their 
rights. I would just urge my colleagues to understand that when 
you are fighting a war and you capture people on the battlefield— 
and the whole world is the battlefield, in my view—the primary 
goal is to find out what they know about enemy operations, get 
them off the battlefield, then reserve prosecution decisions later. So 
I hope we do not criminalize the war and we will remain flexible, 
pragmatic, and aggressive. 

There are 48 people at Guantanamo Bay, I believe, that this ad-
ministration has identified that are going to be held under the law 
of war on an indefinite basis because they present a national secu-
rity threat, but the evidence is such you would not take them to 
a criminal proceeding with a military commission or Article III 
courts. Is that correct? 

Attorney General HOLDER. Yes, I am just checking the numbers 
here. That is correct that there are 48 detainees who we have de-
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termined are too dangerous to transfer and not feasible for prosecu-
tion. 

Senator GRAHAM. I want to, one, stand by you in that decision. 
I think it is a rational, logical decision, not generated out of fear 
or revenge, but out of necessity. We are not fighting crime. We are 
not fighting the Mafia. We are fighting an international, sometimes 
unorganized, organization called al Qaeda who is bent on our de-
struction, and some of these people need to be held under our val-
ues, under the law of war, with due process, but we should not 
view what they did as a common crime but as a military threat. 
And it is my understanding that every detainee, whether held 
under the law of war or not, will have their day in an Article III 
court. There is a habeas proceeding available to every detainee at 
Guantanamo Bay. Is that correct? 

Attorney General HOLDER. That is correct. 
Senator GRAHAM. And one of the judges recently granted a ha-

beas petition to an alleged member of al Qaeda who confessed to 
being a member of al Qaeda, who swore allegiance to al Qaeda in 
the 1990’s, but the judge decided to grant the habeas petition be-
cause the Government could not prove on the day of capture in 
2001 they were still a member of al Qaeda. 

It is my view, Mr. Attorney General, that we need to reform our 
habeas procedures and that a presumption should follow the de-
tainee that once you are a member of al Qaeda, proven that on the 
day of capture, there would be a presumption that you are still a 
member of al Qaeda, and the court could hear evidence otherwise. 
This is just an example of why the Congress, in my view, ladies 
and gentlemen, needs to get more involved. So hang firm, stand 
strong, be fair, be aggressive, be pragmatic, but do not lose sight 
that we are at war. 

Now, when it comes to confinement facilities, I share the Presi-
dent’s concern that Guantanamo Bay has become an iconic image 
used against our troops in the field, and it would be preferable, in 
my view, to have a new facility that starts over and is not tainted 
by the past of Guantanamo Bay even though it is a well-run, se-
cure facility now, and I would like to work with you in that regard. 
And I am losing the audience, apparently, but that is OK. 

Now, when it comes to future captures, where would we put 
someone that was captured in Yemen that we believed to be a 
member of al Qaeda? Where would they be detained? 

Attorney General HOLDER. Well, that is one of the issues, I 
think, that we have to wrestle with. It depends on, you know, what 
we ultimately want to—— 

Senator GRAHAM. Since my time is short, we are basically a Na-
tion without a viable jail. This President is probably not going to 
send new people to Guantanamo Bay. Is that a fairly accurate 
statement? 

Attorney General HOLDER. That is certainly something we would 
try to avoid. 

Senator GRAHAM. Right. And if you send these people to Bagram 
Air Base, you are going to bring the Afghan Government down. So 
to my colleagues who think that we can close Guantanamo Bay and 
send them to Afghanistan and the Afghan Government becomes 
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the American jailer, I think you are making a serious mistake in 
the war on terror. Do you agree with that? 

Attorney General HOLDER. I think we have to come up with op-
tions, and I think we need to work with the Congress to try to de-
velop what those options might be. 

Senator GRAHAM. This is music to my ears because I think we 
do, also, because we are fighting a war, we do not have a viable 
jail. Some people say use Guantanamo Bay, it is safe and secure. 
I would argue listen to the commanders, see if we can find a better 
jail that would meet the needs of this unique war on terror. 

So at the end of the day, I think the decision to prosecute KSM 
in civilian court was a mistake. The fact that you are being flexible, 
pragmatic, and aggressive is the right track to take. And I would 
urge you to work with the Congress to see if we can fashion deten-
tion policy that allows us to be at war within our values, allows 
you to use Article III courts when appropriate, but never lose sight 
of the fact that if you are a member of al Qaeda, you have not vio-
lated our immigration laws; you are a continuing threat to the 
world. And the idea of holding someone with due process who is a 
member of al Qaeda until they die in jail is OK with me, because 
we have done it in every other war. But this is a war without end, 
so I am willing to do more than we have done in past wars, as long 
as we do not lose sight of the fact we are at war. 

Thank you for your service, and I look forward to working with 
you as we solve these very difficult problems. 

Attorney General HOLDER. Right. Thank you, Senator. 
Senator KOHL. Thank you, Mr. Graham. 
Senator Schumer. 
Senator SCHUMER. Thank you, Mr. Chairman, and thank you, At-

torney General, for your service. 
I just want to go over a little bit. I know New York came up in 

questions. Senator Durbin and then Senator Feinstein said some-
thing. And I just agree with what she said from her experience as 
a mayor, how difficult it would be handling a trial in a densely pop-
ulated area. I know you have said you have not yet ruled it out. 
I hope you will. The overwhelming consensus in New York, as you 
know, is that it should not be there, and I just strongly urge you 
to make sure that that does not happen and to find a better alter-
native. 

Attorney General HOLDER. Senator, if I could just interrupt, 
what I said was that it has not been ruled out but that we would 
take into consideration obviously the expressions of the political 
leadership there as well as what we are able to glean from the pop-
ulation in making that determination. So I want to make sure that 
that is a part of what I have said. 

Senator SCHUMER. OK. I appreciate that. I am going to move on 
here to other areas in New York which are having other kinds of 
problems. 

What we have found throughout the country, I think, the Gang 
Intelligence Center’s 2009 Gang Threat Assessment found that 
gangs are increasingly migrating from urban areas to suburban 
and even rural communities. Unfortunately, there are two commu-
nities in New York that are all too familiar with this problem: 

VerDate Nov 24 2008 09:14 Feb 03, 2011 Jkt 063323 PO 00000 Frm 00030 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\63323.TXT SJUD1 PsN: CMORC



27 

Newburgh in the Hudson Valley and Brentwood, Suffolk County, 
on Long Island. 

The situation in Newburgh has become shocking over the past 
year. There are reports of shoot-outs in the town streets, strings of 
robberies and gang assaults with machetes. Homicides are up, rape 
is up, robbery is up, gun crimes are up, and anecdotal evidence 
suggests that the gangs in the area have started to target the 
schools, which is what gangs often do, to recruit new members. So 
Newburgh could very much benefit from increased Federal help 
and resources. 

So my question is: Would you agree to go to Newburgh yourself 
or send a high-level official with expertise in this area to meet with 
local law enforcement and community leaders to work on decreas-
ing this increasing gang presence? 

Attorney General HOLDER. Yes, I would agree to have somebody, 
if not myself, go to Newburgh for the purposes that you indicated. 
But I would also want to make clear that the United States Attor-
ney for the Southern District of New York has been focusing atten-
tion on the problem in Newburgh, has been working with the local 
officials there as well. And I think that we will see shortly some 
of the results of that work. But I will not preclude—— 

Senator SCHUMER. I think we need all levels. The U.S. Attorney 
obviously, I have been—you know, our office has been in touch with 
his. But we need some Washington presence as well. 

Attorney General HOLDER. That is fine. 
Senator SCHUMER. I appreciate your agreement to either you or 

a high official expert in this to come and help us. 
The second question, related: A local newspaper in the Hudson 

Valley, the Times Herald-Record, reported that the FBI has 
brought Newburgh’s violent gang situation to the attention of the 
White House because it was a serious example of what is hap-
pening with gangs. Will you commit to having the appropriate 
agencies in your Department examine the violence in Newburgh to 
determine whether increased Federal resources are warranted, as 
I believe they are? 

Attorney General HOLDER. Yes, we are committed to that. I think 
that you will see that we have, in fact, been doing that. The prob-
lem that you note in these two communities is, as you say, acute 
and is worthy of Federal attention and Federal assistance to the 
local authorities who are trying to do the job but I think need some 
help. 

Senator SCHUMER. Yes. I am not being critical. 
Attorney General HOLDER. And I am not either. 
Senator SCHUMER. I am just saying they need additional help. 
Let me go to Brentwood, just similar problems: 50 arrests of 

gang members since December, 9 violent killings last year—in a 
small community, that is a heck of a lot-–5 killings since this Janu-
ary in Brentwood and the surrounding areas. And the FBI did re-
cently brief my staff on gang activity in Brentwood. I was pleased 
to hear that the FBI and other Federal partners are working close-
ly now with local law enforcement. They have met with the commu-
nity leaders. They are increasing resources significantly to fight 
gangs in the area. 
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So could you please elaborate on the work and involvement of the 
Department in Brentwood? Could you speak to what you are learn-
ing from those efforts? And, finally, given the gang threat assess-
ments area of increasing gang migration to non-urban areas, would 
you elaborate on the work of the Department to increase Federal 
resources generally to fight gangs in these non-traditional areas? 

Attorney General HOLDER. I think the gang problem is a very se-
rious one. We have seen gangs that were centered in one city be-
come national in their scope, national in their reach. We have seen, 
as you have indicated, a migration of gang activity from cities to 
rural and to suburban areas. And we in law enforcement have to 
adapt to that and break old models, old ways of thinking. Gangs 
are not simply an urban phenomena anymore. 

With regard to Brentwood, I know that the FBI has given atten-
tion to that problem, as you have indicated. Our hope is that 
through our cooperation with the local authorities there, we could 
have a meaningful impact on the problem that has unfortunately 
afflicted the Brentwood area. 

Newburgh and Brentwood are—you know, I am a New Yorker— 
two wonderful communities, and I think what we have seen there 
is unfortunately too typical of what we are seeing, increasing num-
bers of—— 

Senator SCHUMER. Anything specific you can let us know about 
Brentwood? 

Attorney General HOLDER. Well, there are operational concerns 
I have with regard to revealing too much other than to say that 
the FBI is involved in a meaningful way with regard to the Brent-
wood problem. And, again, I think this is something that will bear 
fruit in a relatively short period of time. 

Senator SCHUMER. If my office could get a briefing on some of 
those, that would be very helpful. 

Attorney General HOLDER. Sure. 
Senator SCHUMER. I do not have any more questions, so I will 

yield back my time. 
Senator FEINSTEIN [presiding.] Thank you very much, Senator. 
Senator Kyl. 
Senator KYL. Thank you, Madam Chairman. 
I, too, am going to first address some local issues, Mr. Attorney 

General. I am very disappointed that the administration appears to 
be putting a very low priority on securing our southern border. Vio-
lence there is escalating exponentially. Thousands of people have 
been killed just south of the border by drug cartels. Last week, Ari-
zona buried a very fine citizen, a rancher in Cochise County, Rob-
ert Krentz. The violence is spreading, and yet action that I have 
requested from you and from the Secretary of Homeland Security 
is lacking. 

Let me back up. I am talking about Operation Streamline for 
which both the Department of Justice and the Department of 
Homeland Security have responsibility. Last Friday, I visited the 
Yuma sector of the border and heard the tremendous success that 
Operation Streamline has brought to that sector of the border, 
similar to the Del Rio, Texas, sector. There is virtually no illegal 
immigration occurring there now. Part of it is because of a double 
and in some cases triple fence with adequate Border Patrol agents. 
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Part of it is the deterrent effect of Operation Streamline, which 
puts even first offenders in jail for at least a couple of weeks, and 
it can be up to a month or maybe even longer, depending on how 
many times people have crossed the border. 

Now, this takes some resources from the Department of Justice, 
and I have asked you, when I met with you before your nomination 
hearing in 2009, about the funding for that. I discussed it again 
with you at your nomination hearing on January 15, 2009. We dis-
cussed this because the Department of Justice needs to provide the 
funding for certain elements of it. I asked you what resources were 
necessary for the Marshals Service, the courthouse renovations 
that may or may not be necessary, certain administrative costs— 
criminal clerks and those kinds of things, potentially additional 
judges, some additional detention spaces, though there appear to be 
plenty of opportunities to rent detention spaces. All of this would 
fall under the Department of Justice jurisdiction. I have gotten no 
response to these repeated requests. 

So, finally, I attached an amendment to the fiscal year 2010 De-
partment of Homeland Security appropriations bill that requires 
collaborative—the Department of Justice and the Department of 
Homeland Security to provide a report to us on what these costs 
are. That report was due from you and Secretary Napolitano on 
December 27th of last year. 

In a response to me in March from questions I submitted on De-
cember 9th of last year, Secretary Napolitano wrote that, ‘‘The re-
port is in the final stages of review process, and we anticipate Con-
gress will receive it in the near future. Still have not received the 
report. 

It is my understanding—and I would love for you to be able to 
verify that this is not true—that the Department of Justice has not 
been fully cooperative in providing the information necessary to 
complete the report. The Department of Justice is the chief law en-
forcement agency of the country responsible for seeing that the 
laws are obeyed, and that would assume also itself complying with 
laws, which has not been done here. 

When can we expect to get the report, No. one? Second, do you 
support Operation Streamline or not? Will you support funding 
necessary—will you identify the things that would need to be done, 
and will you support that funding, including by making requests 
for the next budget of the administration to provide for funding 
necessary to both expand Operation Streamline to other sectors, in-
cluding the Tucson sector of the border, where just about half of 
all of the illegal immigration is now coming through the southern 
border? 

Attorney General HOLDER. Well, first I would express my condo-
lences for the citizen in Arizona. That happened while I was in Ari-
zona for a U.S. Attorneys conference. 

It is, in fact, a priority for this administration to ensure that our 
borders are secure, and especially the border we are talking about, 
the southwest border. We have tried to work with our partners at 
DHS to be effective in that regard. I will check and see what the 
status is of that report. It is certainly not anything that has been 
brought to my attention by anyone either at DHS or within the De-
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partment of Justice that we have been dragging our feet in the cre-
ation of that report. 

There are a variety of mechanisms, I think, that we need to use 
in order to be effective at reducing the flow of illegal immigration 
and all that that implies, all the collateral problems that it tends 
to breed. And Operation Streamline is something that, you are cor-
rect, you and I have certainly discussed in the past. 

We will look at all of the possibilities, I will look at all of the pos-
sibilities, and I will be supportive of, within the interagency proc-
ess and dealing with the folks at OMB, supportive of those things 
that I think have proven to be effective so that we can use our 
money efficiently and so that we can be responsive to the citizens 
along the southwest border. 

What I think we too often think of is that that is a local problem, 
and it is not. It is a national problem. What happens along the 
southwest border has an impact in Chicago, Washington—— 

Senator KYL. Could I just interrupt you? I agree. I have just got 
7 minutes, as you know. Would you ask your staff to respond to 
my staff to set up even a telephone call between the two of us— 
it does not have to be a meeting—to further discuss this, especially 
after you have been able to verify the information and provide it 
to me, please? 

Attorney General HOLDER. Sure. We will do that. 
Senator KYL. Totally different subject. On February 26th, the 

House passed the Intelligence Authorization Act for this fiscal year. 
Just before that, it stripped a provision that would have 
criminalized cruel, inhuman, and degrading interrogations, which 
was a staggering provision in its breadth and ambiguity. A CIA 
agent, for example, could have been punishable with a prison sen-
tence for up to 15 years if a court concluded that the agent blas-
phemed an individual’s religious belief during the course of an in-
terrogation. 

Does the administration support adding such a provision to the 
Criminal Code? 

Attorney General HOLDER. I am not familiar with that provision. 
Torture is certainly a violation of our law. When it comes to cruel, 
inhumane, and degrading treatment, I would want to look at that 
statute and see exactly what the intent was in trying to criminalize 
that. I am not familiar with that. 

Senator KYL. Would you respond to me in writing as to what the 
Department’s position on that would be? Because I suspect the 
issue will arise again. 

Attorney General HOLDER. That is fine. I will do that. 
Senator KYL. I thank you very much. 
Senator FEINSTEIN. Thank you very much, Senator Kyl. 
Senator Cardin. 
Senator CARDIN. Thank you, Madam Chair, and, General Holder, 

it is always a pleasure to have you before our Committee. We 
thank you very much for your service. 

I want to follow up on the points that many of my colleagues 
have raised in regards to Guantanamo Bay and the handling of the 
detainees that are there. I recently was in Guantanamo Bay. I had 
a chance to visit there 2 weeks ago, and it was my second visit, 
and the type of facility there is certainly one that is world class 
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from the point of view of how it treats detainees, the type of phys-
ical facilities, et cetera. 

It was constructed in order to be able to obtain intelligence infor-
mation from detainees. Its purpose was also to detain individuals 
and then, third, for pre-trial and trial purposes. Well, the action-
able intelligence information is no longer as relevant as it was 
when it was first constructed. The number of detainees is far below 
its capacity. And it has not been used very much for pre-trial or 
trial cases. So as a practical matter, as a budget issue, and cer-
tainly from a symbol, Guantanamo Bay has to close. 

Now, we have talked a little bit today about what do we do about 
the people that are there, how do we try them, do we use our Arti-
cle III courts, do we use the military commissions. I support what 
some of my colleagues have said. I want to give you maximum 
choice. I do not want to restrict the way to get the most effective 
results. I do not want to give the detainees more rights than they 
should have, and that is, why restrict the venue in which we 
should try them? 

But I want to deal with those that we cannot release now and 
we cannot try. You inherited this problem, but it is an issue that 
we have to deal with. On previous occasions, you have said that 
there will be a process for review to make sure that basic rights 
are afforded. How far along are we in making that type of review 
process public in order to get international recognition and hope-
fully support for how we are dealing with those that will continue 
to be detained without trial? 

Attorney General HOLDER. Well, that is something that we are 
still working on. I think that there certainly needs to be a process 
by which an initial determination is made, and that has already oc-
curred with regard to the task force and in the principals Com-
mittee that voted on making the decision to detain these 48 people. 
Obviously, there is a right for them to challenge that determination 
in Federal court, but as I have talked about with Senator Graham, 
there has to be, and the administration agrees with this, some kind 
of ongoing review mechanism put in place to ensure that somebody 
who is detained on this basis continues to be a danger. 

It is something that we are still working through in the inter-
agency—and, frankly, working with Senator Graham as well. My 
hope would be that we would have something that we will be able 
to share, and put in place, more importantly, in a relatively short 
period of time. But this is something that has been focused on. 

Senator CARDIN. Let me just repeat the 9/11 Commission’s rec-
ommendation that the United States engage its friends and develop 
a common coalition approach toward detention and humane treat-
ment of captured terrorists. I guess my point is that it is fine for 
us to internally develop a review process, but if we do not put sun-
light on it, if we do not open this process up, if we do not engage 
the international community, and if we do not engage the inter-
national community on how we are going to deal with detainees in 
the future, this war is not going to end anytime soon. And we are 
apprehending people today, and we still have yet to have a real 
international accord as to how these detainees should be handled. 
Should we have another Geneva-type convention to deal with this? 
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I think we are looking forward to some broader recommendations 
rather than trying to deal with this internally in this country. 

Attorney General HOLDER. I agree with you. I do not think that 
review mechanism can be done entirely—it must be done in as 
transparent a way as we can. There is a symbolic significance to 
this review process in the same way that there is a symbolic sig-
nificance to the continued existence of Guantanamo. We have to 
deal with this not only on a substantive level, but also on a sym-
bolic level. And it would seem to me, again, taking into account a 
variety of things, that we want to make sure that this review proc-
ess, the existence of this review process, is something that is widely 
known. 

Senator CARDIN. When should we expect some specifics as to how 
these procedures are being handled? I have heard you say fre-
quently as soon as possible, but it is getting late. 

Attorney General HOLDER. It is a priority. We have now gotten 
to the point where we have made the determination; that very able 
testify made its recommendations, unanimously agreed to by the 
principals, that 48 people should be held in this way. Before, we 
were talking about something that was theoretical. Now it is real. 
We have identified who those people are, and I think it is now in-
cumbent upon us to develop as quickly as we can what the review 
mechanism is going to be and how transparent we can make that. 

Senator CARDIN. Sometime this year? 
Attorney General HOLDER. I would certainly think that is—I cer-

tainly think we can do that. 
Senator CARDIN. Sometime this month? 
Attorney General HOLDER. I am not sure we can do that. 
[Laughter.] 
Senator CARDIN. I would just urge you—this is an issue that is 

difficult for us to defend when we do not have anything to defend, 
we do not have a policy to defend. So I would just urge you to get 
that to us as quickly as possible. 

Let me turn to a separate subject dealing with our juvenile jus-
tice system. There have been recent reports that have been re-
leased showing that many of the individuals in our juvenile justice 
system have been victimized. I would hope that you are acting on 
that report, and the Department of Justice has significant responsi-
bility in regards to how juveniles are handled in this country, not 
only from the Federal point of view but our States. And I would 
think this should be a very high priority, and I know our Com-
mittee is looking at legislation here, but we certainly welcome your 
thoughts as to what we should be doing in regards to improving 
our juvenile justice system. 

Attorney General HOLDER. We would like to work with you in 
that regard. The reports that I have seen from a variety of contexts 
are very disturbing about how juveniles are treated, how they are 
victimized too often in facilities where, frankly, they should not be 
held. I think that the purpose of the juvenile system is rehabilita-
tion, and if that is to occur, we have to have a juvenile system that 
is capable of doing that. And so I will look forward to working with 
you in trying to make our juvenile system what it can be and it 
too frequently is not. 

Senator CARDIN. Thank you. 
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Thank you, Madam Chair. 
Senator FEINSTEIN. Thank you, Senator Cardin. 
I would like to take this opportunity to put in the record Na-

tional Security Division statistics on unsealed international ter-
rorism and terrorism-related convictions and also a letter dated 
February 18th from the Department. 

[The information referred to appears as a submission for the 
record.] 

Senator FEINSTEIN. Senator Cornyn. 
Senator CORNYN. Thank you, Madam Chairman. Good morning, 

General Holder. 
Attorney General HOLDER. Good morning. 
Senator CORNYN. In the short time we have together, I want to 

ask you a little bit about the financial crisis and what the Depart-
ment is doing to investigate and prosecute criminal activity there, 
the violence in Mexico and the work that the administration is 
doing to deal with that, and also what the administration is doing 
and what the Department is doing with regard to health care 
fraud, and I have some specific questions there. 

I suspect you will agree with me that criminal prosecution can 
be an effective deterrent to those who might be tempted to commit 
future crimes. 

Attorney General HOLDER. It is the most effective deterrent. 
Senator CORNYN. I agree, and that is why, as we have seen the 

investigation of the financial collapse that reached its nadir with 
Lehman Brothers and AIG and this massive infusion of taxpayer 
money to help prop up our financial system and to get the economy 
going again, we are looking at financial regulatory reform coming 
out of the Banking Committee and the like. But one thing I have 
noticed that has been missing is show trials. We simply have not 
had the people who were guilty of criminal conduct brought to jus-
tice and tried in public and punished for committing crimes that 
the American people are paying for. 

Can you sort of summarize for me what is happening so the 
American people can have some confidence that this ultimate de-
terrent will be utilized, where appropriate? 

Attorney General HOLDER. Well, the President has created the 
Financial Fraud Enforcement Task Force, and that task force is 
looking at a variety of matters, and a variety of matters are under 
investigation. These are difficult cases to put together. They are 
complex by their nature. They are paper driven. They are not easy 
to put together. 

I think over time we will see more of these trials, and I hope that 
they will have the deterrent effect that I think they are capable of 
having. 

Having said that, there have been some successes. There have 
been indictments brought against Stanford, obviously the Madoff 
case. There have been some other high-profile matters. But I think 
the work—I would focus on the work of the Financial Fraud En-
forcement Task Force, which is pretty comprehensive in its scope. 
It involved not only Federal prosecutors but State and local pros-
ecutors as well, regulatory agencies, the SEC is an integral part of 
this. And I would think that you will see coming out of the work 
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of that task force the deterrent kinds of things that I think you and 
I both agree ultimately needs to be emphasized. 

Senator CORNYN. Who is coordinating for the executive branch 
the investigations and prosecutions of those guilty of bringing our 
financial system into crisis 18 months ago? Because, of course, you 
have all these, an alphabet soup of different Federal agencies—the 
FDIC, the SEC, obviously the Fed, Treasury. Who is coordinating 
all that? Is it the Financial Fraud Enforcement Task Force, or is 
it a higher level and more specific to the financial crisis? 

Attorney General HOLDER. It is coordinated by the Justice De-
partment, and coordinated by me as the head of the Financial 
Fraud Enforcement Task Force. It is an unprecedented effort to 
take, as you put it, the alphabet agencies, Federal prosecutors to-
gether so that we can be efficient in the investigtion of these mat-
ters and bring to bear the various expertises that exist in these dif-
ferent insttutions, and then bring to justice as quickly as possible 
the people who are responsible for the frauds that were 
prepetrated. 

Senator CORNYN. General Holder, turning now to health care 
fraud, some experts have estimated that as much as $460 million 
is stolen from the Medicare program each year, and that is out of 
a $425 billion annual program. Health and Human Services Sec-
retary Sebelius has told me in a letter in response to an inquiry 
I made that there is as much as a 10-percent wrongful payment 
rate for Medicaid payments, 10 cents out of a dollar that could be 
applied to helping provide health care for low-income individuals. 

I know that we have talked about this before, but my experience 
as a State Attorney General—and I would be surprised if yours is 
different—in that the pay-and-chase way of addressing Medicare 
and Medicaid fraud does not seem to work very well because you 
have limited resources, and that the detect-and-prevent approach 
has a lot to commend itself in terms of a supeior approach. And I 
would just ask for your comments on that and ask hopefully for 
your commitment to work with us to sort of change the paradigm 
to make it a fairer fight between the good guys and the bad guys. 

Senator CORNYN. General Holder, I would agree. We have 
worked, I think, in an unprecedented way—that is, the Justice De-
partment with HHS—in trying to get at this problem. The amounts 
of money that are essentially stolen from the American people are 
astronomical. If we look at the last fiscal year, we have $1.19 bil-
lion in criminal and civil settlement collections during fiscal year 
2009. That is just a huge amount of money. 

We have put together this HEAT effort, Health Care Fraud Pre-
vention and Enforcement Action Teams that we have placed in 
seven cities—we are going to try to expand those I think to 13 this 
year—that have been particularly helpful, particularly useful in 
identifying places where we see this health care fraud. And we cer-
tainly need to detect it and hold people accountable where it oc-
curs, but I think you are right, we have to come up with 
mechanisms—that probably means auditors and people like that— 
to prevent this from happening in the first place. These fraudsters, 
once they are detected, what we have found is that they move from 
one city to another. And so what we have to do is make it impos-
sible for them to make money off these kinds of frauds. We have 
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even seen instances where we are now hearing that drug dealers 
are getting out of dealing drugs and into health care fraud because 
it is less dangerous and more lucrative, and that simply cannot be 
allowed to stand. 

Senator CORNYN. General Holder, I commend the efforts that you 
have made and that you described, although I think we would have 
to all admit that it is just a tiny fraction of the money lost to 
health care fraud. So I would look forward to working with you to 
try to get into this detect-and-prevent mode rather than the pay- 
and-chase mode. 

Let me just close on a question about the Merida Initiative and 
the violence in Mexico. The Chair and Senator Kyl and I all rep-
resent border States, but as you appropriately stated earlier, what 
is happening in Mexico and along the border affects our entire 
country. 

As we know, there is a war basically going on now between the 
drug cartels and the Mexican Government. President Calderon is 
heroically taking on this challenge. We do not know how it is going 
to come out yet, and that worries me a lot. We have put a lot of 
money and a lot of effort into the Merida Initiative, and I believe 
you and Secretary Clinton, Secretary Napolitano, the Director of 
National Intelligence, and others traveled to Mexico City recently 
to visit with the Mexican Government. But why is it that what we 
are doing now does not appear to be working? And are you as con-
cerned as I am that this violence will not result in a peace treaty 
between the Mexican Government and the cartels? One is going to 
win, and the other is going to lose, and we do not know what that 
outcome will be right now. 

Attorney General HOLDER. Well, just for the record, I did not ac-
company them on the trip to Mexico. I was actually supposed to be 
before this Committee to testify, but it got postponed. So the Dep-
uty Attorney General actually went in my place. 

The work of our Mexican counterparts has been courageous. 
They have literally put their lives on the line. When one looks at 
the number of law enforcement officers, soldiers, civilians who have 
lost their lives in connection with this battle, it is indeed alarming. 

I spent over 2 hours in Phoenix when I was down there at the 
U.S. Attorneys conference speaking with my Mexican counterpart, 
the Mexican Attorney General, about the progress that we are 
making. And I think progress has been made in Mexico. 

It would be my hope that they will continue this effort. They 
need the help of the United States in a number of ways. The 
Merida Initiative is certainly one of the ways in which we can do 
that. I think we also need to focus on what they call the Iron River 
and the flow of illegal weapons that go from the United States into 
Mexico and that are then trained on very courageous Mexican sol-
diers and innocent Mexican citizens. We have used our DEA, our 
ATF, our FBI to try to help in that regard. 

I think the battle of this is very much in the balance, and with-
out continued American attention and continued American support, 
I think we decrease the chances that the Mexican Government will 
ultimately be successful. I am confident that President Calderon is 
committed to this fight, but I think we have to show ourselves to 
be good allies in that regard. 
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Senator CORNYN. Well, I appreciate your efforts there and look 
forward to continuing to work with you. I have some other ques-
tions, but I will have to submit those in writing. I would note that 
the latest estimate I saw is that 18,000 people have lost their lives 
as a result of this violence since 2006. I am not sure the American 
people have fully digested that and comprehended the scope and 
the severity of the threat occurring right on our southern border, 
and so we have a lot of work to do. 

Attorney General HOLDER. Yes. I agree. 
[The questions of Senator Cornyn appear under questions and 

answers.] 
Senator CORNYN. Thank you. 
Senator FEINSTEIN. Thank you very much. 
I have on my list next in the following order: Senator Klobuchar, 

Senator Coburn, Senator Kaufman. Senator Franken, you are up. 
Senator FRANKEN. Thank you, Madam Chairman, and, General 

Holder. 
I am very concerned about the potential merger of Comcast and 

NBC Universal. I know that you are not allowed to discuss the spe-
cifics of the merger, but I want to delve into this a little bit with 
you today. 

I am concerned because I see the potential here for consolidation 
of media in a way that is to me very frightening. You know, I 
worked at NBC a long time. I want the best for NBC. Jeff Zucker 
came to me and said this is good for NBC, and I said, ‘‘I know it 
is good for NBC.’’ That is not the issue. The question is: Is it good 
for the American people? 

And to me, what we have is a situation where—if this goes 
through, are we going to have a situation where Verizon and AT&T 
see the need to buy networks and studios? And are we going to get 
all our information—because Comcast is the largest cable provider 
and the third largest Internet provider. Are we going to be seeing 
a situation where five companies are controlling all the information 
that we get? And I think that is a very dangerous situation. 

Are you familiar with fin-syn, what happened with the financial 
syndication laws in the early 1990s? 

Attorney General HOLDER. Somewhat, yes. 
Senator FRANKEN. You remember that basically the networks 

were prohibited from owning their own programs. 
Attorney General HOLDER. Right, OK. 
Senator FRANKEN. And that was reversed. During the testimony 

of that, all the different networks said why would we buy our 
own—you know, favor our own programs? We are in the business 
of getting ratings, and we just buy the best programs. Well, obvi-
ously, what has turned out to be the case is that has not happened 
at all. They favor their own programs. And this set the scene for 
Disney buying ABC, and for Paramount and Viacom buying CBS, 
and NBC merging with Universal, and Fox, of course, owns Fox. 
So right now we have incredible concentration, and most of the 
shows are owned by whoever owns that. And it has reduced com-
petition for independent producers. 

Now, what we are seeing with Comcast is that Comcast is—yes, 
it is a vertical integration, but it is also horizontal because they 
both have sports programming that anybody who is carrying—has 
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a cable network has to carry and would be really in bad shape if 
they do not. 

My question is: How does the Department of Justice determine 
whether a merger is horizontal or vertical or both? And how does 
that impact the Department’s analysis of this merger? 

Attorney General HOLDER. Well, I am somewhat restricted in 
what I can say about the investigation that is underway with re-
gard to the Comcast-NBC merger, but I can assure you that the 
Department is conducting a thorough investigation of that proposed 
transaction. And if a determination were made that Comcast’s ac-
quisition of NBC would substantially impact competition in viola-
tion of the antitrust laws, we are committed to taking very serious 
enforcement action. 

I am not really at liberty to talk about it much because it is an 
ongoing investigation, but the Antitrust Division that has shown 
itself to be aggressive, appropriately aggressive, headed by Chris-
tine Varney; they are looking at this transaction. 

Senator FRANKEN. Well, Mr. Varney, when he testified in front 
of the Commerce Committee last month, he testified about previous 
DOJ antitrust actions and discussed some of the significant condi-
tions that DOJ imposed on the parties. I am skeptical, but I am 
still open to imposing conditions on a potential Comcast and NBC 
merger, but I have problems with imposing conditions. First, it is 
hard to enforce them since someone has to know a condition has 
been violated and then report that to DOJ. And, second, conditions 
almost inevitably expire after a few years. So I want to make sure 
that the Department of Justice—make sure that conditions, merger 
conditions would actually have enough teeth and have a long 
enough life that they would really impose real conditions to prevent 
the very thing I am fearing. 

Attorney General HOLDER. Well, again, maybe I can just take 
myself away from the NBC-Comcast situation and simply say that 
when we look at these matters, we have a wide range of things 
that can be done, from barring, stopping the merger itself, to put-
ting into place a variety of conditions that the parties have to agree 
to in order to allow the merger to proceed—again, not speaking 
about NBC-Comcast, but just more generally. And we can, I think, 
make those conditions ones that are enforceable, and have a degree 
of transparency there. Obviously, it involves having on the staff or 
having access to people who are experts in the field, not simply 
good antitrust lawyers at the Antitrust Division, but people who 
understand the particular field that we are trying to regulate. And 
I am confident that we do have that capacity. 

Senator FRANKEN. Well, I would hope that I could in my office 
and the folks over at DOJ who are looking at this can have an ex-
change of ideas on this because this is something that affects peo-
ple in ways they do not understand, including just your cable bill. 
So I want some kind of assurance that I will be able to do that. 

Attorney General HOLDER. Well, now I care. I am a Comcast sub-
scriber, and the fact that you point out it could have an impact on 
my cable bill has awakened—— 

Senator FRANKEN. I knew I could reach you somehow. 
[Laughter.] 
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Attorney General HOLDER. That is right. You have got the AG 
more than interested than I was going into this. But, seriously, we 
will be glad to—— 

Senator FRANKEN. The way to Holder is through his pocketbook. 
I know that. 

[Laughter.] 
Attorney General HOLDER. We would be glad to work with you, 

to listen to the concerns that you have and the observations that 
you have, given the experience that you have in the industry. 

Senator FRANKEN. Thank you. 
Thank you, Madam Chair. 
Senator FEINSTEIN. Thank you very much. 
I see that Senator Klobuchar has returned. Senator, you are up 

next. 
Senator KLOBUCHAR. OK. Thank you very much, Madam Chair. 
Thank you, Attorney General Holder. I first wanted to commend 

your Department, the Department of Justice, and specifically the 
U.S. Attorney’s Office in Minnesota for the fine job it did on the 
Petters case, which, as you know, is I think second to Madoff in 
terms of loss and really affected a lot of people in our State, a lot 
of nonprofit groups that got ripped off. And he just received a 50- 
year sentence, and so I wanted to commend Todd Jones, the U.S. 
Attorney, as well as all of the great experienced line attorneys that 
worked on that case, so thank you. 

Attorney General HOLDER. Thanks for sending Todd our way. 
Senator KLOBUCHAR. All right. The second thing I wanted to 

focus us on is just what I have considered the elephant in the room 
when it comes to crime that is affecting people’s lives, and that is 
crime on the Internet, that is cybersecurity issues that go way be-
yond individual people, but are going to, I think, at some point be 
a major problem for our country if we do not get on the front end 
of this and become as sophisticated as the crooks or even the ter-
rorist groups that are trying to hurt our country or rip us off. 

I was concerned on the more micro level for what affects people 
in their individual lives. A recent report from the Office of the In-
spector General suggests that DOJ should be doing more to combat 
identity theft. The report stated that DOJ needs to ensure that its 
efforts to combat identity theft are coordinated and given sufficient 
priority. And it talked about the fact that there is not a person as-
signed with the responsibility to coordinate these efforts, and by 
some estimates, identity theft was the fastest-growing crime in 
America, in 2008 10 million estimated victims, up 25 percent from 
8 million victims in 2005. We have heard the FBI has stopped col-
lecting data on identity theft. That was in this report. Could you 
comment on this report and what your efforts will be to remedy it? 

Attorney General HOLDER. I think you identified not only a prob-
lem that exists now but one that I think, if unchecked, is poten-
tially the crime of the future. As many benefits as the Internet 
brings to us, we see criminals migrating to the Internet and using 
it as a basis to do a whole variety of cyber crimes, everything from 
identity theft to retail fraud. 

The Department takes this very seriously. I think we have a 
good section within the Criminal Division that is effective. These 
people are experts at this. I think they could use more resources, 

VerDate Nov 24 2008 09:14 Feb 03, 2011 Jkt 063323 PO 00000 Frm 00042 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\63323.TXT SJUD1 PsN: CMORC



39 

but they certainly have the attention of the Assistant Attorney 
General, Lanny Breuer, who runs the Criminal Division, and cer-
tainly of this Attorney General. 

I think this is an area of crime that we have to get ahead of. 
There are ways in which we can do that, and we are committed to 
doing that. 

Senator KLOBUCHAR. And I am now exploring this myself, but do 
you know why the FBI has stopped collecting the data on identity 
theft? 

Attorney General HOLDER. I am not familiar with that, but I can 
examine that. 

Senator KLOBUCHAR. It was in the report. I just introduced a bill 
with Senator Thune, and a piece of this is on peer-to-peer mar-
keting and what is happening where people innocently go on a 
computer and maybe their kid has downloaded a P2P program, and 
then all their stuff gets stolen. We had a landscape company in 
Minnesota where the employee goes home, does their work at 
home, and the whole employee stuff, all of their company stuff is 
out on the market. Everyone is getting identity theft problems, in-
dividuals who just happened to access. I mean, I just—it is unbe-
lievable to me. And the 2009 Internet crime report by the Internet 
Crime Complaint Center was released in mid-March. Complaints of 
Internet fraud were up 25 percent over a year ago, and the total 
dollar loss more than doubled from 2008. And so just where do you 
think we should go with this? Local law enforcement does not have 
the resources to figure this all out. A lot of it is international. Are 
there things we should be doing with other countries and their law 
enforcement? How do we get a handle on this? 

Attorney General HOLDER. Well, I think that you have really hit 
on something, and I think this is not something that can be done 
on a local basis or even a national basis. One of the things that the 
Internet allows is for criminals in far-off places to almost be in 
your living room, bedroom, wherever it is that you have your com-
puter. And the problem of identity theft and other kinds of cyber 
crime requires the cooperation of not only a concentrated effort 
here within our own country, but also with like-minded countries. 

I was in Madrid last week talking to the EU Justice Ministers 
there and the whole question of cyber crime and how the Internet 
is used—one of the focuses we had there was on child pornography, 
but other things as well—is something that we are committed to 
working together to do. It means that we have to reach out not 
only to our allies but also to other countries that have been, frank-
ly, somewhat reluctant to be cooperative. We have to use diplo-
matic pressure to make them be partners in this effort. 

Senator KLOBUCHAR. OK. I was one of the sponsors on the Fraud 
Enforcement Recovery Act that the President has signed into law, 
and you talked about the forming of this task force. Could you talk 
about what has happened with that sense, what are the priorities, 
and talk about how the voices of local law enforcement will have 
a place at the table? 

Attorney General HOLDER. Yes, I think it has been a good effort 
so far, and I think that as time passes—and not too long a period 
of time—the results will become manifest. What I think is really 
important about this is that this is not a Federal effort. This really 

VerDate Nov 24 2008 09:14 Feb 03, 2011 Jkt 063323 PO 00000 Frm 00043 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\63323.TXT SJUD1 PsN: CMORC



40 

is one that involves our State and local counterparts, and they are 
involved in various subcommittees. They have leadership roles 
throughout the task force. The needs that they identify we try to 
deal with. The ideas that they have are, I think, excellent ones, 
and we try to incorporate them into the enforcement strategy. 

I really think this is a model for the way in which we can work 
with our State and local partners. They are not junior partners. 
They are equal partners in this effort. 

Senator KLOBUCHAR. OK. Then last, and I know Senator Cornyn 
brought this up, but just the health care fraud issue, and you and 
Secretary Sebelius announced the HEAT group. We have had dis-
cussions. One of the things that I have been most shocked by is 
that areas that tend to have more disorganized health care sys-
tems, like Miami, Florida, also tend to have more fraud, because 
not only are there issues of the Government watching over it with 
the $60 billion loss a year, but also that no one else is watching 
over each other, like we might have in Minnesota where we have 
a more organized system so you cannot just set up a storefront and 
get the money sent there because then the money is not going 
somewhere else so someone notices it. 

Could you talk about the progress—I know you have these hot 
spots including such as the one in Florida, but we just cannot af-
ford to have the money bleeding off into this Medicare fraud any-
more. And people always talk about it. It is a popular thing to talk 
about it, but if we do not really get something done, we are not 
going to help the American people. 

Attorney General HOLDER. Well, I think with the use of these 
HEAT task forces, we actually are getting something done. I think 
we have measurable results. We have tried to identify the places 
where we have the greatest instances of health care fraud, and 
those are the places where we put the task forces. As I said, we 
have seven now, and I think we are supposed to go to 13 or 14 next 
year. But you are right. There are certain localities that have cer-
tain ways in which they conduct themselves, certain ways in which 
they organize themselves that make them more susceptible to this. 
And these fraudsters understand that, and they move from one city 
to another identifying those cities that are most vulnerable. 

But I think Senator Cornyn’s point is actually a good one, that 
we cannot simply be chasing these people, we have to come up with 
ways in which we prevent this fraud from occurring in the first 
place. So I think it has to be actually a dual effort. 

Senator KLOBUCHAR. And then last—and I am not going to take 
any more of my colleagues’ time here because I am over mine, but 
I will talk to you about this separately. Senator Durbin and I have 
a bill on organized retail crime. Organized retail crime costs retail-
ers approximately $30 billion per year, and, again, it is computer 
related because it is then being sold on eBay and other places. And 
so I think that there are some good ideas of how we can work to 
track and have those online marketers stop selling goods that they 
believe are stolen. And so I am going to talk to you about that 
later. Thank you. 

Attorney General HOLDER. But just shortly, I think the point 
that you raise is a really good one. It is one thing for an individual 
to shoplift, take something. This is bad. You know, take it out 
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under their coat, take it out of the store. But when you have a 
whole bunch of people doing that and then using the Internet es-
sentially as a way, a means by which you fence this material, you 
really kind of multiply the possibilities for these people, and you 
have what could be in the old days seen as a local problem become 
a truly national one with consequences for our economy, not just 
the local economy but for our National economy. 

Senator KLOBUCHAR. Well, we would love to have the Depart-
ment of Justice help on this bill and to get it done. Thank you. 

Senator SPECTER. [presiding.] Thank you, Senator Klobuchar. 
Senator Whitehouse. 
Senator WHITEHOUSE. Thank you, Chairman Specter. 
First of all, welcome, Attorney General Holder. I would like to 

begin by saying that I am very proud of and would like to associate 
myself with the remarks that Senator Feinstein made and to ob-
serve that the emblems of American justice, which is something 
that is admired and revered around the world and is a national 
asset in which we justifiably take great pride, are the blindfold and 
the balance, not the torch and the pitchfork. And I want to applaud 
your steadfast defense of the principles of American justice as At-
torney General. 

There has been considerable discussion about health care. I 
would like to let my colleagues know that Senator LeMieux and I 
are working on a piece of bipartisan legislation to look at predictive 
capabilities in health care fraud, and we will, of course, follow up 
with Senator Cornyn and Senator Klobuchar. And perhaps we have 
the beginnings of a good, strong piece of noncontroversial, anti- 
crime, bipartisan legislation, and I hope your office, Attorney Gen-
eral, will work with us on reviewing that legislation. But I think 
we could make some good progress off this hearing. 

I wanted to go back to the question of military commissions 
again. When you and I were in a different hearing, you said that 
one of the values of Article III courts is the experiential base that 
they provide, that prosecutors going in can know what the answers 
are going to be to a whole array of questions and, therefore, can 
model out how the case is going to play out and can produce it 
more effectively. 

We have already noted that there have been hundreds of Article 
III terror prosecutions versus only three military tribunal prosecu-
tions, and it is my understanding that of those three military tribu-
nals, a number of them were actually plea agreements and, there-
fore, did not contribute to the experiential base of those military 
commissions. Is that correct? 

Attorney General HOLDER. I think that is correct. I am not sure 
exactly what the number is. I think there might have been two 
pleas, but I am not sure about that. 

Senator WHITEHOUSE. Yes, that is my understanding as well. 
And, you know, that leads me to—here is a statement signed by 
Jack Goldsmith, who was the head of Office of Legal Counsel dur-
ing the Bush administration. He said, ‘‘The legal and political risks 
of using the ill-fated military commission system are significant. 
Serious legal issues remain unresolved, including the validity of 
the nontraditional criminal charges that will be central to the com-
missions’ success and the role of the Geneva Convention. Sorting 
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out these and dozens of other novel legal issues raised by commis-
sions will take years and might render them ineffectual. Such 
foundational uncertainty makes commissions a less than ideal 
forum for trying’’—in this case, Khalid Sheikh Mohammed. 

So you seem to have good support from the Bush administration 
in your view, and it is one that I share from my time in the pros-
ecution world, that that experiential base is very important. 

I would note that John Bellinger, who was top legal adviser to 
the National Security Council and the State Department under 
President George W. Bush, has said publicly that the rush to mili-
tary commissions is based on premises that are not true. And Ken 
Wainstein, whom we have had before this Committee regularly, 
who was the Assistant Attorney General for National Security 
under the Bush administration, has said that, ‘‘Denying yourself 
access to one system in favor of the other could be counter-
productive. I see the benefit of having both systems available. That 
is why I applauded the Obama administration when they decided 
to retain military commissions.’’ 

Now, you have made the decision to go with both Article III 
courts and military tribunals as the circumstances justify. I wanted 
to ask you what role you think the legislature should have in that 
exercise of prosecutorial discretion. Again, 4 years as Attorney Gen-
eral, 4 years as United States Attorney, my view on this is that the 
legislature really has no proper business in the exercise of prosecu-
torial discretion. It is one of those areas—it is not in my interest 
now as a Senator to say so, but I believe that on principle it is one 
of those areas that the Constitution commends exclusively to one 
branch of Government, and that is yours, the executive branch. 

Attorney General HOLDER. Well, as I indicated in a letter that 
I sent, I think, to this Committee, signed by me and by the Sec-
retary of Defense, Robert Gates, that is the position that we took. 
This is, we believe, an inherently executive branch function to 
make the determinations as to which of those two forums should 
be used. We are in possession of the greatest amount of informa-
tion. It is the way in which our Constitution, I think, has set up 
our system of Government. And the letter that we sent indicated 
that attempts by Congress, well meaning though they might be, to 
inject Congress into that role we think is inappropriate. 

Senator WHITEHOUSE. Is just not the right place, yes. Well, I 
agree with you on that, and I want to also associate myself with 
Senator Graham’s remarks. I think his standard that we should be 
flexible, pragmatic, and aggressive in making those decisions is a 
good one, and I have confidence in leaving that decision to you and 
to the people that surround you in our National security establish-
ment. 

On the question of interrogations and the use of Miranda warn-
ings, it is my—I have been on the Intelligence Committee for a cou-
ple years, and my exposure to the problem of interrogations, the 
question of interrogations, is that if you are going to do this effec-
tively, you have to begin an interrogation with an interrogation 
strategy, and that that strategy is developed by trained profes-
sionals who are expert in this particular area. And the information 
that I have is that that strategy can include and on numerous occa-
sions actually has included the provision of Miranda warnings to 
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the subject of the interrogation as a part of the experts’ best prac-
tice of interrogation in that particular case. Is that not true? 

Attorney General HOLDER. I think that is exactly right. If you 
talk to these FBI interrogators, these very good FBI interrogators, 
they talk about the need to establish a bond, some level of trust. 
And one of the things that at least a couple have talked about with 
me is that the giving of these warnings indicates to that person 
that you are going to be fair. They become more trusting and per-
haps more desirous of sharing information. And I think what we 
have seen is that the giving of Miranda warnings does not nec-
essarily mean that the information flow stops. I think quite the 
contrary, what we have seen over this past year with regard to 
Zazi, Abdulmutallab, Headley, all of whom were given Miranda 
warnings, the information flow was substantial and beneficial to 
our country. 

Senator WHITEHOUSE. So whether and when to give Miranda 
warnings is something that should be left to the professional inter-
rogators to develop as part of their professional interrogation strat-
egy case by case. 

Attorney General HOLDER. I think so. One of the things that the 
people on the ground had to determine in Detroit when 
Abdulmutallab tried to blow up that airplane, they had to make an 
almost instantaneous decision. How are we going to deal with this 
person? And they decided initially that they did not need to and 
should not give Miranda warnings to him so that they could, under 
the public safety exception, determine whether or not there were 
other people on the plane they needed to be concerned about, 
whether there were other people in other planes that they needed 
to be concerned about. And then afterwards, they decided, after 
consulting with people back here in Washington, that it was appro-
priate to give Miranda warnings that ultimately proved successful 
in getting more information out of them. 

Senator WHITEHOUSE. Mr. Chairman, my time has expired. I 
have a number of questions that I will be asking as questions for 
the record. They relate to the cybersecurity issue, and I would like 
to ask, if I may, the cooperation of the Attorney General in assur-
ing rapid responses to those questions. I am the Chairman of a 
task force on the Intelligence Committee that is performing a re-
port for the Committee on cybersecurity, and I have promised my 
colleagues that I will have that report done by the end of June. 
And I would like to have your input soon, and I know that ques-
tions for the record can sometimes take weeks, months. They can 
sort of drift off into eternity. And if you could mark these as ones 
for a quick response, I would be very grateful. Thank you, Chair-
man. 

[The questions of Senator Whitehouse appear under questions 
and answers.] 

Senator SPECTER. Thank you, Senator Whitehouse. 
We will go to round two after I finish my first round. 
Mr. Attorney General, there will be another opportunity to test 

the constitutionality of the warrantless wiretaps through the appel-
late process and hopefully to the Supreme Court of the United 
States and from the decision made by Chief Judge Walker recently 
in the San Francisco case holding that the warrantless wiretaps 
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were unconstitutional, saying that the requirements of the Foreign 
Intelligence Surveillance Act precluded warrantless wiretaps; that 
there had to be probable cause and a warrant. 

There was an opportunity to have a review by the Supreme 
Court of the United States in the case arising out of Detroit, in 
which the Federal court there declared the warrantless wiretaps 
unconstitutional. The Sixth Circuit decided there was no standing. 
I thought the dissent was much stronger than the two judges in 
the majority. It is well-known that standing is frequently used as 
a way of avoiding deciding tough questions, and the Supreme Court 
of the United States denied cert. 

So at this point, after a lot of speculation, a lot of discussion, we 
do not know dispositively whether the President’s power as Com-
mander-in-Chief under Article II justifies warrantless wiretapping 
or whether the explicit provisions of the Foreign Intelligence Sur-
veillance Act cover. 

Would you press to have the case coming out of the San Fran-
cisco Federal court go to the Supreme Court for a decision there? 

Attorney General HOLDER. We have really not decided what we 
are going to do at this point with the decision that was made by 
the judge. The focus there had really been not necessarily as much 
on the legality of the TSP as on the protection of sources and meth-
ods. And a determination as to what we are going to do with the 
adverse ruling that we got from the chief judge, the district court 
judge, has not been made as yet. We are considering our options. 

Senator SPECTER. What do you think? 
Attorney General HOLDER. Well, I think that I have not made up 

my mind yet. I think that we have to see what the impact will be 
on this case with regard to a program that I guess ended in, I 
think, 2007, 2006. My view is that to the extent that—I cannot get 
into too many operational things here, but the support of Congress, 
the authorization from Congress to conduct these kinds of pro-
grams, is the way in which the executive branch should operate. 
The executive branch is at its strongest, we have the firmest foun-
dation when we work with Members of Congress to set up these 
kinds of programs, and especially when one looks at, as you point 
out, the requirements under FISA. 

So I think that we will have to consider what our options are and 
try to understand what the ramifications are of the judge’s ruling 
in the Al Haramein case. 

Senator SPECTER. Well, since you have not made up your mind, 
I would urge you to make it up to get a decision. I filed a bill to 
compel the Supreme Court to take the warrantless wiretap case. 
Congress obviously cannot tell the Supreme Court how to decide a 
case, but we can deal with the jurisdictional issue. And as we look 
to the next round of nominations, I think one of the big areas of 
failing by the Court has been its refusal to take up cases and make 
decisions. They denied cert in the case involving the question of 
sovereign immunity where the survivors of victims of 9/11 were 
suing in tort with very strong evidence going very high up into the 
government of Saudi Arabia, and the Congressional determination 
on sovereign immunity was that it would not apply in that kind of 
a situation. And the Court, by deciding not to decide, is very def-
erential to Executive power. 
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I think that when we are looking for nominees to the Court, we 
are really looking to the standard of Chief Justice Roberts not to 
jolt the system, to follow the precedents. And we have not gotten 
that, notwithstanding assurances not to jolt the system. The sys-
tem has been jolted very roughly. The Citizens case allowing cor-
porations to advertise in political campaigns is illustrative. 

I want to pick up one of the questions which Senator Whitehouse 
had asked about the Miranda warnings. The impact of not giving 
the Miranda warnings is widely misunderstood. If Miranda warn-
ings are not given, all that it means is that the statements made 
by the subject of interrogation cannot be admitted into evidence 
against him in an Article III court. But when you dealt with some-
body like the Christmas Day bomber, caught red-handed, you did 
not really need admissions or a confession. The evidence was over-
whelming. And when we talk about the subtleties of interrogation, 
I find it hard to accept that the assistance of establishing a rapport 
and a bond by the interrogator with the subject would be suffi-
ciently enhanced to warrant giving the Miranda warnings as a dis-
courager for making statements. By the time you get through say-
ing, ‘‘You have a right to remain silent, anything you say’’—there 
are five of them, and then you get express waivers, you go back. 
But that is a big discouraging factor. 

So that it would be my hope that the warnings would not be 
given. The most important thing in dealing with a terrorist is to 
get information to prevent future acts of terrorism, even if it means 
not convicting the individual. If you had to make—in my view, if 
you had to make a choice between convicting and getting informa-
tion which might preclude a subsequent terrorist attack, the bal-
ance would all be on getting the information. 

But is what you are saying that the policy of the Department is 
to make a judgment on the specific case as to whether to give Mi-
randa warnings or not; that you leave it up to the interrogator if 
his judgment is that this rapport will be established, but you are 
not determining in all cases, are you, to give Miranda warnings? 

Attorney General HOLDER. That is correct. There are overall ex-
ceptions, as you know, to the Miranda rule, and you can take ad-
vantage of those in interacting with the terrorists. I am not saying 
that they should be given in all circumstances. And one of the 
things you very correctly point out is that in interacting with these 
terrorists, suspected terrorists, you want to gain intelligence from 
them. That in some ways may be more important than trying to 
protect a potential criminal case. 

So I think we have to have, again, this flexibility to decide what 
is it that we want to do. I mean, we look back on the Detroit inci-
dent, and we can say in retrospect that it was pretty obvious what 
happened on the airplane. But that is not necessarily what those 
agents had when they had this guy in front of them, his pants per-
haps still smoking, and they do not know exactly what is going on 
at that point. But even so, they did not give Miranda warnings in 
that initial interaction with him. 

So I am looking for flexibility, but with the thought that when 
it comes to terrorism, the gathering of intelligence is of critical im-
portance. 
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Senator SPECTER. Well, I am glad to hear that, that you are not 
doing it automatically, and with the gathering of intelligence as the 
more important factor than the conviction. 

Round two, Senator Sessions. 
Senator SESSIONS. Thank you, Mr. Chairman. It is good to see 

you in that chair even though from a different side of the aisle 
than I am familiar with. 

Senator SPECTER. The chair is not on an aisle. 
[Laughter.] 
Senator SESSIONS. It is in the middle, isn’t it? 
I think your comments about Miranda are right, except I would 

have two little cautionary comments. One is Senator Graham 
asked you what was going to happen if somebody arrested bin 
Laden, would they be giving Miranda rights? You could not give a 
clear answer, but that person is not likely to be able to check with 
you at that moment. We need a policy, No. 1. 

No. 2, according to the Miranda rule, as soon as a person is 
taken into custody, they are supposed to be advised of their rights 
before questions are asked, and that is the FBI policy. It is in their 
manual, and that is what they are going to do unless somebody ex-
plicitly tells them otherwise. 

And, No. 3, there is no doubt in my mind, as Senator Specter has 
suggested, that when you tell an individual their right to have a 
lawyer, they have a right to remain silent, and that you will ap-
point them one and bring them one, you are going to get less ac-
tionable intelligence than if you did not do so. And, in fact, the first 
thing a good lawyer is going to say is, ‘‘Don’t talk.’’ 

Now, you may have to make a plea bargain with them later and 
other things may happen, and the fact that some people do cooper-
ate ultimately does not affect the rule. The basic fact is realistically 
you are going to get less information from that procedure, and that 
is why that is a big part of the reason that many of these cases 
need to be handled through military commissions and military cus-
tody. 

Attorney General HOLDER. Well, Senator—— 
Senator SESSIONS. I will let you respond to that. 
Attorney General HOLDER. OK. Senator, first off, maybe I was 

not clear. With regard to bin Laden, there would be no need to give 
bin Laden Miranda warnings. And if I was not clear there, I meant 
to be; that if he were captured, I cannot foresee any reason 
why—— 

Senator SESSIONS. Mr. Holder, the presumption is in your own 
report that they would be tried in civilian courts. And why wouldn’t 
you give Miranda warnings? What basis—— 

Attorney General HOLDER. Miranda warnings—— 
Senator SESSIONS [continuing.]—Is there not to do so, unless you 

are going to try them in military commissions? 
Attorney General HOLDER. Well, the concern with Miranda warn-

ings is only whether or not the information that you would get 
from that person might be excluded. We have sufficient informa-
tion, statements from bin Laden, so that there is no reason to 
Mirandize him at all, and you can still bring his case in the—— 

Senator SESSIONS. You could do that, all right. I acknowledge 
that that is possible. 
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Attorney General HOLDER. Right. 
Senator SESSIONS. But for Abdulmutallab on Christmas Day, like 

you said, what did the agents know about the strength of their 
case? And there is a doctrine that says if the improperly obtained 
information as a result of not giving Miranda warnings can poison 
the entire prosecution and raise questions and create many de-
fenses that would not otherwise exist. So I think the rule to me 
simply would be that you expect these terrorist individuals to be 
tried and taken into military custody. Isn’t is true and isn’t it ap-
propriate that after they have been taken into military custody, if 
you chose to try them in civilian court, you could still do so? 

Attorney General HOLDER. I suppose that is true, but I think 
there is—— 

Senator SESSIONS. We have done that a number of times, have 
we not? 

Attorney General HOLDER. We have done it on at least a couple 
of—— 

Senator SESSIONS. What about Khalid Sheikh Mohammed? He 
has been in military custody, has he not? And you have declared 
him ready to go to trial in civilian courts. 

Attorney General HOLDER. Right, and we have done that I guess 
with—— 

Senator SESSIONS. Well, that is the fact. You take them into mili-
tary custody, and then you can try them at your option in civilian 
courts. 

Attorney General HOLDER. Well, what I have been trying to say 
is that there is not—— 

Senator SESSIONS. Why wouldn’t that be the right way to start 
the case and have a policy for every FBI agent, every police officer, 
every TSA airport official to begin—to not give Miranda warnings 
and not provide free attorneys to people who are attacking the 
United States of America? 

Attorney General HOLDER. Well, but let us look at what hap-
pened with regard to the Detroit bomber, Abdulmutallab. The FBI 
agents, who have a policy, as you correctly—they are supposed to 
when people are taken into custody give Miranda warnings. They 
had the presence of mind, given their experience and given the con-
cerns that they had and given their knowledge of the law, to under-
stand that in that initial interaction they did not have to give him 
his Miranda warnings, and the information they got from him can 
be used in a trial against him under the Quarles exception, the 
public safety exception. And putting—— 

Senator SESSIONS. Well, I do not know if the public safety excep-
tion goes to 50 minutes. Have you had any case that has ever gone 
that long? 

Attorney General HOLDER. Well, I think—— 
Senator SESSIONS. In other words, where you say to somebody, 

‘‘Do you have a gun? ’’ or ‘‘Do you have a bomb? ’’ But after a while, 
that exception ends. 

Attorney General HOLDER. Well, I am going to say as a former 
judge, given my experience, given that set of facts, I would think 
that the Government has acted appropriately here, and that state-
ments from that gentleman would be admissible in a trial. 
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Senator SESSIONS. Well, I would just say that it would be—a de-
fense lawyer would make that point, I am sure. 

Attorney General HOLDER. Oh, I am sure they would. But they 
would lose in Holder’s court. 

[Laughter.] 
Senator SESSIONS. This is really significant, the whole thing is. 

Let me just say about how we got to this point. And my friend Sen-
ator Durbin, the Democratic Whip, is so eloquent, but President 
Bush—the first case that came up was Padilla, and that was before 
military commissions had been established. He established military 
commissions, and the Supreme Court found them lacking, and the 
Defense Department stopped and had to rewrite the rules. And 
during that period of time up through 2006, the Congress passed 
legislation to effectuate military commissions in late 2006, and 
then it took some time for the rules to all be written and moving 
forward. But the plan was to try the several hundred people at 
Guantanamo that were going to be tried—all of them did not have 
to be tried—that they would be tried by a military commission. 
And Khalid Sheikh Mohammed’s case was already proceeding as a 
military commission, was it not, until President Obama, when his 
first act was to stop that? 

Attorney General HOLDER. Well, the case had been proceeding in 
a military Commission in a very halting fashion, and the decision 
that the Obama administration made was to put a halt to those 
things so that the commission procedures could be amended, and 
Congress actually passed those, I guess in 2009. 

Senator SESSIONS. You had a commission, you co-chaired the 
commission to decide what to do, and you concluded that even 
those who had already been arrested and already are detained at 
Guantanamo, there would be a presumption that they would be 
tried in civilian court and not by a military commission. Has that 
been changed? 

Attorney General HOLDER. That has not been changed. The pre-
sumption that we use—that is, I use, along with Secretary of De-
fense and all the people who worked with us, the protocol that we 
were given did have that presumption in it. 

Senator SESSIONS. Well, so I would just say that there is not ex-
actly a clean slate and you decide each case based on the facts of 
that case. You have got a presumption in favor of civilian trials. 

Attorney General HOLDER. But it is a rebuttable presumption, 
and there are a variety of other factors that we take into account, 
not the least of which is, at the end of the day, in which forum can 
we be most effective, and I think the test is what I have actually 
done, which is to say that with regard to, I think it is five or six 
cases, that military commissions are the best places for them to be 
tried. 

Senator SESSIONS. Well, we have a letter that came in on March 
16th, a few weeks ago, from the Department of Defense, the Dep-
uty Director, that there were no military commissions in 2009 pur-
suant to an order of the Secretary of Defense issued January 20, 
2009. That is changing the policy by President Obama as soon as 
he took office. And prosecutors then sought continuances in each 
case that were already referred to a military commission. And the 
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convening authority ceased referring new charges to military com-
missions. And to my knowledge, that has not been changed, has it? 

Attorney General HOLDER. No, but I believe that we are going to 
be making determinations as to where these cases ought to go. It 
is our intention to use military commissions as well as Article III 
courts, again, with that whole notion of being flexible, pragmatic, 
and aggressive. 

Senator SESSIONS. Well, I think that is fair to say you would 
make some individual determinations on cases. Some of these are 
record cases, financing of terrorism, support of terrorism cases that 
could be easily handled in these courts. But it is pretty clear to me 
that you made a firm decision to go the other way, to civilian 
courts, with virtually all of these cases, and it is in error. And I 
hope that you will review that, and I hope the New York case will 
be the beginning of a re-evaluation of that policy. 

Attorney General HOLDER. Well, I actually think that in terms 
of the decisions that I made back in October and November, that 
in terms of the number of individual cases as opposed to the num-
ber of defendants, that we actually sent more cases to the military 
commission than I did to the Article III court. 

Senator SPECTER. Thank you, Senator Sessions. 
Senator Graham. 
Senator GRAHAM. Well, thank you, Mr. Chairman. And I think 

the exchange between the two Senators has been a pretty good 
flushing out of the complexities of the situation we find ourselves 
in. But I want to try to, if I can, you know, use some scenarios here 
to reassure people that the system needs to be improved, but is not 
completely by any means broken. If a military member stumbles on 
Osama bin Laden or some high-value target in Afghanistan, Paki-
stan, or you just name the location, no one is arguing that that mo-
ment in time they are going to read him his rights. 

Attorney General HOLDER. No. 
Senator GRAHAM. What they would do, as I understand it, is they 

would capture him pursuant to a military operation, which does 
not require Mirandizing the enemy prisoner, and they would obvi-
ously turn him over to some intelligence organizations. That would 
be the case, right? 

Attorney General HOLDER. We have this High-Value Interroga-
tion Group, the HIG, that is designed especially for those high- 
value—— 

Senator GRAHAM. And this goes to Senator Sessions’ point. I 
think he is right on point here. The HIG is—I want to compliment 
you. I think it is a great organization to have. As I understand it, 
it is a collaborative group of people who will be the primary inter-
rogation team when a high-value target is captured, whether in the 
United States or outside the United States. 

Attorney General HOLDER. That is correct. These mobile interro-
gation teams would go to the place and do the interrogation. 

Senator GRAHAM. Right. And they will—their primary purpose is 
intelligence gathering, and they will be able to assess what the in-
dividual knows about enemy operations. 

Attorney General HOLDER. That is correct. 
Senator GRAHAM. Then they will decide if and when to 

Mirandize, which is absolutely fine with me. 
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Attorney General HOLDER. That will be a part of the process. 
Senator GRAHAM. Right, as long as we start with the idea that 

the initial purpose is to gather intelligence. And I think that is 
your policy with the HIG, is that they will get to assess the de-
tainee in terms of what they know about the war. Is that correct? 

Attorney General HOLDER. Yes, these high-value detainees are 
people who we think their primary value to us is to gain intel-
ligence, to learn about targeting, structure, a whole variety of 
things. 

Senator GRAHAM. Right. And under the law of war, it is lawful 
to interrogate someone. Obviously, we are not torturing these peo-
ple, but we will have authority to do that. So I think that is, quite 
frankly, a pretty good set-up. 

Now, when it comes back to—and I do not want to micromanage 
from Congress, you know, to tell an agent what to do and when to 
do it, as long as we are viewing these suspects not as a normal 
criminal threat but as part of a military threat, trying to find out 
what they know. What additional rights would a detainee have, if 
any, if they were transferred from Guantanamo Bay, Cuba, to, say, 
Illinois? Would the transfer of location create more rights for the 
detainee than if they were just left in Guantanamo Bay? 

Attorney General HOLDER. That is a question that I think has 
not really been answered yet, one that we are not sure about. I 
think that certainly as an advocate I would argue that there are 
not other rights that would necessarily appertain, but it is not clear 
to me how the courts are going to rule. 

Senator GRAHAM. I think that is a very good point, and this is 
a situation where Congress could help give the courts clarity. Is 
that correct? 

Attorney General HOLDER. I think that is correct. 
Senator GRAHAM. And as a matter of fact, I think most judges— 

Judges Lamberth and Hogan have been in their opinions, habeas 
opinions, have been asking for Congressional help. Have you been 
reading those opinions? 

Attorney General HOLDER. Yes, I have been reading those opin-
ions. 

Senator GRAHAM. I have never seen a judge so open about Con-
gress needs to help, because if a detainee is ordered released by the 
judge, the habeas petition is granted, what happens next? Do we 
have to release them in the United States? And if we cannot find 
a third country, what do we do with them? 

Attorney General HOLDER. There is no requirement that they be 
released into the United States, and in those instances where we 
have decided not to appeal and release has occurred, they have 
typically been taken to a third country. 

Senator GRAHAM. What if you cannot find a third country who 
will take one of these people? What do we do? 

Attorney General HOLDER. They do not have to be released into 
the United States, and they would remain in custody while our ef-
forts to try to find a location would continue. 

Senator GRAHAM. But let us play this out. A habeas petition is 
meaningless if it cannot eventually result in release. Is that true? 
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Attorney General HOLDER. Well, I would not say that. It gives 
the possibility to a detainee, a possibility that he can be relocated, 
and that would not exist before the judge made that determination. 

Senator GRAHAM. Could we go 10 years in trying to relocate that 
detainee? 

Attorney General HOLDER. You would hope not. You would hope 
that you would be able to come up with a place for them to go. 

Senator GRAHAM. Would you agree that it would be helpful if 
Congress spoke about a case like this to give some guidance to the 
judges? 

Attorney General HOLDER. Well, I mean, I think it could be help-
ful, though I think I have a cautionary note that Congress can pro-
vide guidance except in those areas where a judge makes the deter-
mination that what the judge is doing is of constitutional dimen-
sion. Congress in that area cannot—— 

Senator GRAHAM. I totally agree, and we are in a dilemma as a 
Nation here, and I do worry about the international community. I 
want them to be more open to the idea of what we are doing makes 
sense. But Great Britain has changed their criminal laws to allow 
people to be held for up to a year without trial. Is that correct? 

Attorney General HOLDER. Yes, though I think the courts have 
kind of pushed back a little bit with regard to their—I forget what 
kind of orders they are called, but—— 

Senator GRAHAM. I totally agree, and I think we have the right 
theory here, that if you are an enemy combatant, then the law of 
war takes over, because there is no provision in domestic criminal 
law to hold anyone indefinitely without trial. Is that correct? 

Attorney General HOLDER. Yes, without trial and held incommu-
nicado, the various—you know, even with regard to—the courts 
have not really come down—— 

Senator GRAHAM. And nor do I want such a rule. I mean, if you 
are going to be charged with a crime, I think you need to have your 
day in court. But if you joined the enemy force, I am willing to give 
you your day in court, but it is not a crime you are fighting. You 
should not have joined al Qaeda. 

As I understand it, every member of al Qaeda that you hold as 
an enemy combatant will appear before a Federal judge in the ha-
beas proceedings. 

Attorney General HOLDER. Right, if they seek habeas review. 
Senator GRAHAM. Right. It is up to them. But if they want their 

day in court, the judge has to agree with the Government that the 
evidence is compelling, reliable, and legally obtained to hold them 
as an enemy combatant. Is that correct? 

Attorney General HOLDER. That is correct, under the AUMF, 
right. 

Senator GRAHAM. Right. And both of us are trying to work with 
the system that gives ongoing review because enemy combatant de-
termination could be a de facto life sentence. 

Attorney General HOLDER. Well, the—— 
Senator GRAHAM. OK. If the judge rules for the Government, we 

believe that you should have an ongoing review process. 
Attorney General HOLDER. OK, yes. 
Senator GRAHAM. An annual review process. And I want to com-

pliment the administration. I think what you all are doing there 
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makes sense so that there is an annual review of this person’s sta-
tus, because the enemy combatant determination could be a de 
facto life sentence because this war is not going to end anytime 
soon. There will never be a formal surrender. So it is an accommo-
dation we are trying to make, sort of a hybrid system. 

So what I would like to do is try to get this Committee to work 
with you to deal with what happens when a habeas petition is 
granted, institutionalize an ongoing review process so we could look 
anybody in the world in the eye and say no one in an American 
military prison is held arbitrarily, they have independent judicial 
review, and every military commission verdict is appealable to the 
civilian system. Is that correct, under the laws we have, the mili-
tary commission laws? 

Attorney General HOLDER. Every military finding is appealable 
to the civilian—— 

Senator GRAHAM. Yes, every verdict. 
Attorney General HOLDER. I believe that is correct. 
Senator GRAHAM. It is. So there is Article III review of our mili-

tary commissions. There is Article III review of our enemy combat-
ant determinations, and obviously if you go into Article III court, 
you have Article III ownership there. So what I am trying to estab-
lish with your help is that there will be an independent check and 
balance throughout every lane, no matter what lane you use. But 
when it comes to closing Guantanamo Bay, 59 percent of the Amer-
ican people now object to it. There has been about a 20-point shift. 
And I know I am over my time, but I think this is important. Why 
do you think that has happened? 

Attorney General HOLDER. I honestly think that there has been 
a lot of misinformation placed out there, and without casting asper-
sions on anybody in this room, I think there has been unnecessary 
politicization with regard to national security issues that I do not 
think have served this Nation necessarily well. 

Senator GRAHAM. Can I give you an alternative theory? And 
there is probably some truth to that. I am not saying that you are 
all wrong. I think there are a lot of people in this country worried 
about we do not have a coherent policy. And as I have tried to dis-
cuss with you, this is hard. This is sort of new areas. And the 
Christmas Day bomber probably highlighted it to people. It was a 
bit unnerving because they saw this guy as not a common criminal 
and Miranda warnings—we all watch TV—are associated with 
‘‘Dragnet’’ and all this other stuff. 

So I think it would be helpful not only to focus on our allies but 
also the American people and assure them that as we go forward 
in this war on terror, we are going to live within our value system, 
but we are going to have a legal system that will protect you and 
your family against people who are committed to our destruction. 
It will not include torture. It will be transparent; it will be open. 
But it will be based on the principle, as Senator Specter said, this 
is not a normal criminal operation. 

I think if we could do that, Mr. Attorney General, not only would 
you serve the moment well here in America, you would serve the 
future well. And I look forward to helping make that happen. We 
have got to assure the American people, not just our allies, that we 
have a good system that will protect us against what I think is an 
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enduring threat. We will be fighting this war long after you and 
I have left the political arena. I wish it were not so, but I believe 
it to be so. So let us park some of the rhetoric and see if we can 
find a solution. 

Thank you for your service. I really admire what you are trying 
to do for the country. 

Attorney General HOLDER. I think the point that you last made 
actually is a very good one, and I think that it is incumbent upon 
people like myself to be more forthcoming, perhaps more clear with 
the American people about what our intentions are, and to explain 
to them in ways that perhaps we have not done, that I have not 
done effectively to date, so that there is a degree of assurance that 
they have, because I think you are probably right that in addition 
to whatever I have mentioned, the factors that you have mentioned 
are also probably some factor in why that approval, or that ap-
proval notion, of closing Guantanamo has dropped. 

Senator GRAHAM. I think the Congress could be a good partner 
for you, and if the Congress and the executive branch were working 
together, I think it would help us in court, and I think it would 
help the American people be reassured. Thank you. 

Senator SPECTER. Thank you, Senator Graham. 
Before yielding to Senator Grassley for his second round, I intend 

to turn the gavel over to Senator Cardin in a few moments. In lieu 
of a second round, just a couple of comments. 

On the pending nomination to the Supreme Court, I may be con-
sulted on the subject. I am sure you will be. Just a word or two 
of my thinking on it. I believe the President ought not to be con-
cerned about a filibuster, but ought to face squarely the fact that 
the Supreme Court is an ideological battleground and the lines are 
drawn. Chief Justice Roberts testified extensively in his confirma-
tion hearings that he was going to try to draw a consensus and 
narrow the issues. Well, that certainly has not happened. It has 
been anything but that. 

Chief Justice Roberts was very forceful in saying that he would 
not jolt the system. Well, Citizens United is one hell of a jolt. It is 
hard to figure a jolt harder than that one on 100 years of prece-
dent. And the theory which has been advanced about finding a 
judge who will be a consensus judge, be the fifth vote and not the 
fourth vote, and some specific comments about bringing Justice 
Kennedy over into the fifth vote with the new appointee plus the 
three others on the Court I think is highly unlikely. 

The precedent which is cited in the Rasul case, where Justice 
Stevens wrote an opinion identifying habeas corpus as a constitu-
tional right going back to the Magna Carta, and then inexplicably 
in Boumediene the Court of Appeals for the District of Columbia 
said that it was decided on statutory grounds, statutory habeas cor-
pus and constitutional habeas corpus, is about as far-fetched as an 
interpretation can be. And then when the petition for cert was filed 
in Boumediene, there were only three Justices. Everybody was sur-
prised that Justice Stevens did not vote to grant cert, but as it has 
been speculated, and apparently with some real foundation, Justice 
Stevens did not want four Justices to grant cert and have 
Boumediene upheld, but waited until there was some disclosures 
about major failings in the commissions which on a petition for re-
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consideration for cert it takes five Justices, not four. And then 
there were five, and Justice Kennedy wrote the opinion in 
Boumediene. 

But I think it is fanciful thinking looking for that kind of 
collegiality to carry the day, so that I would hope that the ideolog-
ical battleground would be recognized. And President Obama is not 
halfway through his second year. He may have an opportunity for 
other Supreme Court picks which would line up with Breyer and 
Ginsburg and Sotomayor. So that if you have an opportunity, if the 
President is not watching this Judiciary Committee session, pass 
on the word. 

Attorney General HOLDER. Well, I am sure, Mr. Chairman, you 
are going to have that opportunity yourself, but I will pass along 
what you said. 

Senator SPECTER. Well, that concludes the hearing. Thank you 
very much, Mr. Attorney General. 

Attorney General HOLDER. OK. Thank you. 
Senator SPECTER. Let me join Senator Graham’s commendation 

to you for doing a very good job. 
Attorney General HOLDER. Thank you, sir. 
[Whereupon, at 12:31 p.m., the Committee was adjourned.] 
[Questions and answers and submissions for the record follow.] 
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