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A ccunter-argument which could be made is that the
indictment alone should force a resignation, thus avoiding the
trauma either of a trial during office, or an impeachment pro-
ceeding. This counter-argument, however, rests on a predic-

~tion concerning Presidential response. which has no empirical

~foundation. The reasons underlying the Founding Fathers'
decision to reject the notion that a majority of the House
of Representatives could suspend the President by impeaching
him. (see fn. 23, supra) apply with equal force in a scheme

- _that would permit a majority of a grand jury to force the

resignation of a President. The resultant disturbance. to our

canstitutional .system would be equally enormous. Indeed, it

would be more injudicious because the grand jury, a secret
body, could interrupt Presidential succession without affording
the incumbent the opportunity for a‘hearing to voice his defense.

A further factor relevant here is the President's role as
guardian and executor of the four-year popular mandate expres-
sed in the most recent balloting for the Presidency. Under
our developed constitutional order, the presidential election
is the only national election, and there is no effective sub-
stitute for it. Different =lectorates and markedly different
voting patterns produce the Senate and thz House of Represent-
atives., Because only the President can receive and continuously
discharge the popular mandate expressed quadrennially in the
presidential election, an interruption would be politically
and constitutionally a traumatic event. 7The decision to .termin-
ate this mandate, therefore, is wore fittingly handled by the

‘Congress than by a jury, and such congressional power is
founded in the Constitution.

In suggesting that an impeachment proceeding is]the only
appropriate way to deal with a President while in .office, we
realize that there are certain drawbacks, such as the running
of a statute of limitations while the President is in office,
thus preventing any trial for such offenses. :
In this difficult area all courses of action have costs and
we recognize that a situation of the type just mentioned could
cause a complete hiatus in criminal liability. We doubt,
however, that this gap in the law is sufficient to overcome
the arguments against subjecting a President to indictmént
and criminal trial while in office. ;

géjAs shown above, the statute of limitations problem could be
obviated by a specific statutory provision suspending the run-

ning of the criminal statute of limitations in favor of the
President while he is in office.
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Is the Vice President Amenable to Criminal
" Proceedings While in Office?

__In the first part of this memorandum we concluded that

“as a general proposition the Constitution does not require
“that an officer of the United States be impeached before

criminal proceedings may be instituted against him. In the
second part we concluded that by virtue of his unique position
under 'the Constituticn the ‘President cannot be the object of
criminal proceedings while he is in office. In this third
part we are concerned with the question whether there is-
anything in the position of the Vice President that is equally
inconsistent with his amenability to criminal proceedings.

We begin by discussing the case of Aaron Burr. Eight
months before the expiration of his term, he was indicted for
murder in both the New Jersey and New York courts for fatally
wounding Alexander Hamilton in a duel on July 11, 1804, B,
Mitchell, Alexander Hamilton,537 (1962). The proceedings in
New Jersev were gquashed after the Jeffersonians, who became
his partisans during the impeachment trial of Judge Samuel Chase

ver which Burr presided, prevailed upon the New Jersey Governor.
Id. at 541. 1In New York, the grand jury changed the charge from
murder to the misdemcinor of sending a challenge and Burr was
tried on this charge after his term was over. 26/ These facts
show one more understanding nearly contemporaneous to the
making of the Constitution to the effect that impeachment need
not precede indictment. Surely, had it been thought that a
sitting Vice President could not be federally indicted prior

to impeachment, on the ground that his duties could be so
interrupted, the principle of federal supremacy would have
imposed a similar restraint on the states. 27/ And yet, while
the indictment was strenuously resisted, no claim was made

that criminal proceedings were barred until the conclusion of
impeachment proceedings.

.,
!:,

26/ He remained a fugitive from the courts of New York?ﬁufing

the remainder of his te¥m as Vice- President. Mitchell, supra,
at 541, '

27/ 1In Tennessee v, Davis, 100 U.S. 257 (1879), the Supreme
Court upheld the constltutlonallty of a statute removing to
federal courts state criminal prosecutions of federal employees
for acts committed under color of office.
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We resort then to an analysis similar te that made with
respect to the amenability of the President to criminal
proceedings. We based the President's immunity from criminal
proceedings essentially on two grounds. First, that the person
who controls criminal prosecutions as the head of the Executive
branch, controls part of the evidence as holder of the power of
Executive privilege, and is vested with the pardoning power

" under Article II, section 2, clause 1 of the Constitution,
cannot at the same time be.a defendant in a criminal case.

This set of considerations obviously is not applicable to
the Vice President. (See 1II-B-2).

The second reason was the effect of a criminal prosecution
on the President's office. (See II-B-3 and 4.) 1In that context
we examined the unique nature of the President's duties and
the symbolic attributes of his office. The questions now to-
be examined are (a) whether the Vice President in his own
right is vested with constitutional and statutory duties so
unique and important that they may not be disturbed by a
criminal prosecution and (b) whether such prosecution would
do irreparable harm to the institution of the Presidency because
the Vice President may at .any time become President; i.e., a
theory of Vice Presidential immunity derivative from Presidential
immunity. In making that evalvation we start out from the
premise that immunity from prosecution is basically contrary
to the spirit of the Constitution and it may be resorted to
only if the considerations leading to it are irrefutable.

A, Duties of the Vice President pursuant to Statute,
Reorganization Plan, or Executive Order.

The Vice President serves on a number of Boards and
Commissions pursuant to statute, Reorganization Plan or
Executive order. He is a member of the Establishment of the
Smithsonian Institution, a Regent thereof, and presides over
certain meetings of the members of the Institution in the
absence of the President. 20 U.S.C. 41, 42, 45, He is the
Chairman of the National Council on Marine Resources and

Engineering Development (33 U.s.C. 1102), 28/ and a membér :

28/ 33 U.S.C. 1102(c) authorizes the President to designate
one of the members of the Council to preside over its meetings

during the absence, disability, or unavailability of the Chairman.
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cf the National Security Council (50 U.S.C. 402). 1In addition,
he is a member of the Cabinet Committee on Economic Policy
(Executive QOrder No. 11453); Chairman of the National Council
on Indian Opportunity (Executive. Order No. 11399, as amended
by Executive Order No. 11551); and Chairman of the President's
Council on Youth Opportunity (Executive Order No. 11330, as
amended by Executive Order No. 11547)~ He has '"immediate
supervision'" over the Office of Intergovernmental Relations
(Executive Order No. 11455), and is a member of the Domestic

 Geuncil (Reorgan17at10n Plan No. 2 of 1970, sec. 201).

The Operatlons of none of those govelnmental ent1t1es

.would be jeopardized if the Vice President could not attend

them. Regarding such functions the role of the Vice President
can be analogized to that of a cabinet officer,

B. Duties of the Vice President under the Constitution.

Under the Constitution the Vice President has the following
duties:

i. He shall be President of the Senate. Article I,
section 3, clause 4. The Senate, however, shall elect a
President pro tempore to act as Pre31dent of the Senate in
the event the Vice President is absent or exercises the Office
of the President. (Article I, section 3, clause 5).

ii. Break a tie if the Senate is evenly divided.
(Article I, section 3, clause 4).

iii. ~Become President in the case of the removal,

death or resignation of the President (Twenty- flfth Amendment
section 1) -

iv. Become Acting President in the event that the
President is unable to discharge the powers -and duties of
his office (Twenty-fifth Amendment, secs. 3 and 4).

The Vice President's functions as President of the?Seﬁate
clearly are not unique. The Constitution specifically provides
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for;aﬁghbstitute,in the person of the President pro tempore
of the Senate. With respect to his responsibility as tie
breaker his immunity from criminal prosecution should be
analogized to that of Members of Congress under Article I,
. section 6, clause 1 of the Constitution. That congressional
e Eo I mMMUNA £y from arrest does not extend to treason, felony, and

l
|
P ! .
'*¢ .~ ..~--breach of the peace, i.e., virtually the entire 5pectrum‘of

~criminal proceedings. The mere possibility that the Vice
President may have to cast a tie-breaking vote would therefore
~-met justify his dmmunity-from-eriminal -proceedings.

This leaves the question whether the responsibilities

and the position of the Vice President as potential President

or Acting President are inconsistent with his amenability to
criminal proceedings, so that on a derivative basis he would
share the President's immunity. As in the case of the Presidency,
this issue will be analyzed (a) in terms of the direct inter-
ference with the performance of his duties and functions, and

(b) with the symbolic impact on the dignity of the Presidency.

1. Direct or formal interference with the conduct of
the Vice Presidency. The issue here is whether immediate
availability of the Vice President to assume the duties of
i the President or Acting President is so important that he
should not be even trmporarily incapacitated by trial or p0531ble
incarceration. (The Vice President would become President in
event of death, resignation or removal of the President, and
é would become Acting President in the event the President were

- ' found under the Twenty-fifth Amendment to be incapacitated,):

The principal responsibility of the Vice President is to be
ready to serve as President or Acting President should the
occasion arise, thereby avoiding any interruption in the
continuity of the office of the President., This duty 'to stand
! and wait'" is of the highest constitutional and institutional

| importance. Judicial proceedings which could interfere with

| readiness to serve therefore require careful scrutiny.

'(§ .. At the same time we must note the highly contingent,

nature of the possibility that the Vice President WOuldﬁb
called to assume the office of President ox Acting President.
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Moreover, it has not been the custom to sequester the Vice
President to make certain that he is always available to
assume his potential Presidential duties_at a moment's notice,
The Vice President is frequently absent from the capital,
possibly in remote and inaccessible parts of the country,29/

~or even abroad on ceremonial functions. Nothing, of course,

can prevent him from being sick or otherw1se temporarily

1ncapac1tated .
Under .such .a practical interpretation of the extent of

the Vice President's immediate availability, it appears as a

general proposition that his duty to stand and wait does not

necessarily require his total immunity from criminal prose-~

cution. If the Office of the Presidency was vacated while a

criminal proceeding was being conducted against the Vice

President, the process could be halted at once. Whether or

not impeachment proceedings would then ensue against the

former Vice President, now President, would depend on the will

of Congress. The 51tuat10n then would be exactly the same as

if the Vice President had been President when the allegations

of criminality first surfaced -- no better, no worse. Thus,

a criminal dindictment -against - a Vice President nmeed not abrogate

in any way his constitutional duty to stand and wait. This

duty, therefore, does not afford a basis for granting to a

Vice President immunity from criminal prosecution. '

As a further practical observation, it may be noted that
if a trial of the Vice President proceeded to a sentence of
imprisonment; and were sustained in what might be expected
to be an expeditious appeal, the Vice President might well
resign. He could be replaced under the Twenty-fifth
Amendment's procedure for filling a '"vacancy'" in the office
of Vice President. Thus, the uninterruptibility of the
Presidency would be preserved. There is, of course, no
provision in the Constitution (other than impeachment and
removal) for determining that a Vice President is incapacitated.
The Constitution contains stch incapacity-determination
process only for the Presidency.

29/ Note the delay in reaching Vice President Coolldge on hlS
father's farm after President Harding's death.
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Instltutlon of criminal proceedings agalnst the

”“Vlce President could, however, inject uncertainties’ into

\““the Presidential SUCCESSlOH. If a Vice President is ‘
-under indictwment or sentence of imprisonment, it could be

- claimed that he is incapacitated to succeed to the Presidency,
- and that the Speaker of the House of Representatives is

next in line of succession. In that event the political
stability of the nation could be seriously disrupted as the'
result of the failure of the Constitution to provide a
procedure to resolve that question. The matter would come
to a head if an actual vacancy in the Presidency should then
occur, No one can foresee all of the contingencies which
might arise in this situation. It might be reasonable to
speculate that the Congress might claim an authoritative
power in itself to resolve the matter, but if it did so by
any vote falling short of the two-thirds Senate vote required
to remove by the impeachment process, further uncertainties
could ensue. Alternatively, the situation might give rise
to a modern analogy to the Electoral Commission which was
set up to resolve the Hayes-Tilden dispute.

To be sure, any action which could cast a doubt on
the Vice President's capacity to succeed to the Presidency
poses a serious question. Nevertheless, there are hazards
also in having unresolved criminal charges hanging over
the head of a Vice President, and the foregoing set of
difficult scenarios is highly contingent. We suggest,
therefore, that the rather remote possibility that the
Vice President's capacity might be questioned would not
justify a conclusion that the Vice President is immune
from criminal prosecution.

5
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2. Practical interference with the power to govern and
the svmbolic significance of the Vice Presidency.--Turning
now from the question of direct and formal interferences to

“the issue of symbolic and other practical.interferences with
‘the power to govern (as discussed in Part II-B-4), it may be

observed that if it is felt these latter considerations are
germane for the President, they are also germane for the
Vice "‘President, although pOSSlbly to a lesser degree. Clearly .

~ .the ‘authority of the Presidency would ‘suffer immeasurably-

were it to pass to a Vice President under indictment or

~to 'one '‘taken from criminal custody by a 'set of curious

chances,'" to paraphrase the Mikado. But the damage could be

similar--or even more serious--if the Presidency passed to .
a Vice President against whom serious charges were in every-
one's mouth and who could neither be brought to justice nor
given an opportunity to clear himself.

Again, because of the contingent nature of Vice Presi-
dential succession to the Presidency, we feel that the
potential problems in this area too should be faced and
solved by political [ox other] means as they occur, rather
than be ignored under a theory of total immunity from
criminal prosecuticon. I1f, for example, actual or threatened
criminal prosecution should result in a resignation, the
Vice Presidential office could be refilled by the procedures
of the Twenty-fifth Amendment.

3. Evaluation.--There is cne fundamental recurring
problem in the above discussion. Should the Vice President
be treated as if he were the President himself or his alter
ego, because he is only one heart beat away from taking that
position? Alternatively, should the stress be placed on the
contingent nature of his assumption of the Presidential
office? A reasonable approach toward the solution of this
dilemma would be the consideration that the criminal prose-
cution would not directly and immediately interfere with
the performance of the Presidentiai duties and with the
Presidential office itself, but rather with the Vice
President's ability to succeed to the Presidency and th@
effect thereof on that lDStltUtlon.
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As indicated above, the prosecution of a Vice President
would not legally or actually preclude his assumption of the
Presidential duties because the proceedings could always be
interrupted in that event. The problem therefore is basically
of a political nature, viz., whether a Vice President against

‘whom criminal charges have been made, who perhaps has been

indicted, and who perhaps has been convicted can effectively
perform the duties of the President. - This political question
is not solved by providing for immunity from criminal prose-

cution. Even if there were no indictment and trial, the

very existence of those charges would hamper the Vice President
in the performance of his Presidential duties almost as much

" as if he were tried and convicted. Indeed, he might be in a
‘better position if he were able to vindicate himself before a

court while he is Vice President.30/

In sum, although one cannot entirely be free from doubt in
this unprecedented area, it is, nevertheless, concluded that
the case for granting the Vice ‘President lmmunlty from criminal

" prosecution has not been made.

Having established the proposition that the Vice President

~ does not chare the immunity suggested for the President, be-

cause the various considerations which support such lmmunlty

do net relate directly to the Vice President, the public in=-
terest in going forxward with investigation and possible indict-
ment of tne Vice President is supported stromngly by two additional
factors.

a. The alleged presence of co-conspirators

We understand that there are allegations to the effect
that the Vice President was a member of a conspiracy. If
true, there is a substantial public interest in including the
Vice President in the on-going investigation and possible indict-
ment proceedings. Failure to do so might not only preclude the
opportunity to bring co-conspirators to justice, but also

30/ To recapitulate we conclude that the President must be
denied that opportunity to vindicate himself because th%F would
interfere with the performance of his official duties, gnd
inevitably be inconsistent with his control of the prosecution
and the pardoning power. : '
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prcjudice the Vice President.

The prosecution also would be severely hampered by the
withholding from the grand jury of those elements of the
alleged conspiracy linked to the Vice.President. As a result
the activities of the alleged co-conspirators could not be
fully disclosed and evaluated, which might redound unfairly
to their benefit. At the same time, the Vice President might
be unfairly linked by innuendo or incomplete disclosure of
facts- to the dlleged conspiracy. In short any resultant
delay in the proceedings would benefit the co-conspirators, hamper
the prosecution, and postpone a possible exoneration of the
Vice President,. ‘

b. The statute of limitations_problem

Another circumstance counselling prompt presentation
of evidence to the grand jury is that the statute of limita-
tions is about to bar the prosecution of the alleged offenders
with respect to some or all of the offenses. The problem
presented by the statute of limitations would be avoided by an
indictment within the statutorily specified period,

After indiectment, the question whether the Government
should press for imm-:diate trial or delay prosecution until
the expiration of the Vice President's duties involves questions
of trial strategy (e.g., relation .to possible co-conspirators
as just discussed) and criminal procedure (e.g., right to a
speedy trial) which cother Divisions may be more competent to
evaluate in the light of all of the facts,

Robert G. Dixon, Jr.
- Assistant Attorney General
Office of Legal Counsel
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