
A counter-argument  which could  bc made i s  t h a t  t h e  
i nd i c tmen t  a l o n e  should f o r c e  a  r e s i g n a t i o n ,  t h u s  avo id ing  t h e  
trauma e i t h e r  ox a  t r i a l  d u r i n g  o f f i c e ,  o r  an impeachment p ro -  
c e e d i n g .  T h i s  counter-argument ,  hcwever, rests on a  p r e d i c -  
t i o n  conce rn ing  P r e s i d e n t i a l  response  which has  no e m p i r i c a l  
founda t  i on .  The reasons  u n d e r l y i n g  t h e  Founding F a t h e r s  ' 

1 d e c i s i o n  t o  r e j e c t  t h e  n o t i o n  t h a t  a m a j o r i t y  o f  t h e  House 1 
o f  R e p r e s e n t a t i v e s  could  suspend t h e  P r e s i d e n t  by impeaching 
him ( s e e  f n .  23,  sup ra )  app ly  w i t h  e q u a l  f o r c e  i n  a  scheme 
t h a t  would permi t  a  m a j o r i t y  o f  a  g rand  j u r y  t o  f o r c e  t h e  

' r e s i g n a t i o n  of  a P r e s i d e n t .  The r e s u l t a n t  d i s t u r b a n c e  t o  o u r  
I 
I ,.cans t . i t u t i o n a 1  s.ystem would be e q u a l l y  enormous. Indeed,  i t  

I ,  would b e  more i n j u d i c i o ~ i s  because t h e  grand j u r y ,  a secret 
body,  cou ld  i n t e r r u p t  P r e s i d e n t i a l  s u c c c s s i o ~ ~  wi thou t  a f f o r d i n g  

1 t h e  incumbent t h e  o p p o r t u n i t y  f o r  a ' h e a r i n g  t o  v o i c e  h i s  de fense .  

 AS shown above,  t h e  s t a t u t e  o f  l i m i t a t i b n s  problem cou ld  be 

. - .  . 

.. . 

o b v i a t e d  by a s p e c i f i c  s t a t u t o r y  p r o v i s i o n  suspending  t h e  run-  
n i n g  o f  t h e  criminal s t a tu t e  of l i ~ n i t a t i o n s  i n  favor of t h e  
P r e s i d e n t  w h i l e  he is  i n  o f f i c e .  

A f u r t h e r  f a c t o r  r e l e v a n t  h e r e  i s  t h e  P r e s i d e n t ' s  r o l e  a s  
g u a r d i a n  and e x e c u t o r  o f  t h e  f o u r - y e a r  popula r -mandate  exp res -  
sed  i n  t h e  most r e c e n t  b a l l o t i n g  f o r  t h e  Pres idency .  Under 

I o u r  devel-oped c o n s t i t u t i o n a l  o r d e r ,  t h e  p r e s i d e n t i a l  e l e c t i o n  
i 

i 
i s  t h e  o n l y  n a t i o n a l  e l e c t i o n ,  and t h e r e .  i s  no e f f e c t i v e  sub-  
s t i t u t e  f o r  i t .  D i f f e r e n t  e l e c t o r a t e s  and markedly d i f f e r e n t  
v o t i n g  p a t t e r n s  produce t h e  Sena te  and t h h  House of Represen t -  
a t i v e s .  Because o n l y  t h e  P r e s i d e n t  can r e c e i v e  and c o n t i n u o u s l y  
d i s c h a r g e  t-he popula r  mandate expressed.  quad renn2a l ly  i n  t h e  
p r e s i d e n r i a l  e l ec ,k ion ,  a n  i n t e r r u p t i o n  would be  p o l i t i c a l l y  

I 
. I  and c o i ~ s t i t u t i o n a l l y  a  t r a u m a t i c  e v e n t .  Yhe d e c i s i o n  to . t e rmj-n-  

1 ate t h i s  mandate, t h e r e f o r e ,  i s  more f i t t i n g l y  handled by t h e  
Congress t h a n  by a  j u r y ,  and such  c o n g r e s s i o n a l  power i s  

i founded i n  t h e  C o n s t i t u t i o n .  
1 
.! I n  s u g g e s t i n g  t h a t  a n  impeachment p roceeding  i s t h e  o n l y  
I 

~ I a p p r o p r i a t e  way t o  d e a l  w i t h  a P r e s i d e n t  w h i l e  i n . o f f i c e ,  w e  
: I 

I 
r e a l i z e t h a t  t h e r e  a r e  c e r t a i n  drawbacks,  such  a s  t h e  runn ing  

i o f  a  s t a t u t e  o f  l i m i t a t i o n s  whi1.e t h e  Pres iden, t  i s  i n  o f f i c e ,  
i 
1 25 / t h u s  p r e v e n t i n g  any t r i a l  f o r  such  o f f e n s e s .  - 

I 
I n  t h i s  d i f f i c u l t  a r e a  a l l  c o u r s e s  o f  a c t i o n  have c o s t s  and 

I 1 w e  r e c o g n i z e  t h a t  a  s i t u a t i o n  of  t h e  t y p e  j u s t  mentioned could  
i 
I i cause  a  complete  h i a t u s  i n  c r i m i n a l  l i a b i l i t y .  W e  doub t ,  

however, t h a t  t h i s  gap i n  t h e  law i s  s u f f i c i e n t  t o  oversome 
I . i .*. ' 

t h e  arguments a g a i n s t  s u b j e c t i n g  a -P re s iden t  t o  i nd i c tmen t  
and c r i m i n a l  t r i a l  w h i l e  i n  o f  f i c e .  



Is t h e  Vice Pres ident  Amenable t o  Criminal - 
Proceecl in~s While i n  Of f i c e?  

- - - ln Lhe f i r s t  p a r t  of t h i s  memorandum we concluded t h a t  . __. --- a s  a genera l  p ropos i t ion  t h e  Cons t i tu t ion  does not  r e q u i r e  
- - - t h a t  an o f f i c e r  of t he  United S t a t e s  be impeached before  

c r imina l  proceedings may be i n s t i t u t e d  a g a i n s t  him. I n  t he  
second p a r t  we concluded t h a t  by v i r t u e  of h i s  unique p o s i t i o n  
under t he  Cons t i tu r ion  t h e  Pres ident  cannot be t h e  ob j ec t  of  
c r imina l  proceedings while  he i s  i n  o f f i c e .  I n  t h i s  t h i r d  
p a r t  we a r e  concerned wi th  t he  ques t i on  whether t he r e  i s  
anything i n  t h e  p o s i t i o n  of  t h e  Vice Pres ident  t h a t  i s  equa l ly  
i n c o n s i s t e n t  wi th  h i s  amenabil i ty  t o  c r imina l  proceedings.  

We begin by d i scuss ing  t he  case  of  Aaron Burr. Eight 
months be fo re  t h e  exp i r a t i on  of  h i s  term, he was i n d i c t e d  f o r  
murder i n  both the  New Je r sey  and New York cour t s  f o r  f a t a l l y  
wounding Alexander Hamilton i n  a  duel  on J u l y  11, 1804. R.  
Mi tche l l ,  Alexander Hamilton,537 (1962). The proceedings i n  
New Je r s ev  were quashed a f t e r  t h e  J e f f e r s o n i a n s ,  who became 
h i s  p a r t i s a n s  during t he  impeachment t r i a l  of Judge Samuel Chase 
over  which Burr pres ided,  p r eva i l ed  upon the  New J e r s e y  Governor 
i d .  a t  541. I n  New York, t h e  grand j u ry  changed t he  charge from - 
murder t o  t h e  misdernc Inor of  sending a  chal lenge  and Burr was 
t r i e d  on t h i s  charge a f t e r  h i s  term was over .  261 These f a c ~ s  
show one more understanding n e a r l y  cont e m p o r a n ~ u s  t o  the  
making of  t h e  Cons t i tu t ion  t o  t he  e f f e c t  t h a t  impeachment need 
no t  precede indictment .  Sure ly ,  had i t  been thought t h a t  a 
s i t t i n g  Vice Pres ident  could no t  be f e d e r a l l y  i n d i c t e d  p r i o r  
t o  impeachment, on t h e  ground t h a t  h i s  d u t i e s  could be so  
i n t e r r u p t e d ,  t he  p r i n c i p l e  of f e d e r a l  supremacy would have 
imposed a  s i m i l a r  r e s t r a i n t  on t h e  s t a t e s .  271 And y e t ,  whLle 
t h e  indictment  was s t r enuous ly  r e s i s t e d ,  n o c l a i m  was made 
t h a t  criminal. proceedings were ba r red  u n t i l  t h e  conclusion of 
impeachment proceedings.  

261 He remained a  f u g i t i v e  from t h e  cour t s  of New York-during - 
t h e  remainder of h i s  teYm a s  Vice-President .  Mi t che l l ,  supra ,  
a t  541. 

27/  I n  Tennessee v ,  Davis, 100 U.S. 257 (18791, t he  Supreme - 
Court upheld t he  c o n s t i t u t i o n a l i t y  of  a s t a t u t e  removinb t o  - 
f e d e r a l  cou r t s  state c r imina l  prosecut ions  of  f e d e r a l  employees 
f o r  a c t s  com~ait ted under c o l o r  of o f f i c e .  



W e  r e s o r t  then t o  an  a n a l y s i s  similar t o  t h a t  made w i th  
r e spec t  t o  t he  amenabil i ty  of the  Pres ident  t o  cr iminal  
proceedings.  We based t he  P re s iden t ' s  immunity froin c r imina l  -- 
proceedings e s s e n t i a l l y  on two grounds; F i r s t ,  t h a t  t h e  person 
who c o n t r o l s  c r imina l  prosecut ions a s  the  head of t h e  Executive 
branch,  con t ro l s  p a r t  of t he  evidence as  holder  of  t h e  power o f  
Executive p r i v i l e g e ,  and i s  ves ted  wi th  the pardoning power 
under A r t i c l e  II, s e c t i o n  2 ,  c l ause  1 of  t he  Cons t i tu t ion ,  
cannot a t  t he  same time be a  defendant i n  a  c r imina l  case.  
This s e t  of  cons idera t ions  obviously i s  no t  app l i c ab l e  t o  
t h e  Vice Pres ident .  (See 11-B-2). 

The second reason was t he  e f f e c t  of a c r imina l  prosecut ion  
on t h e  P re s iden t ' s  o f f i c e .  (See I T - B - 3  and 4.) I n  t h a t  context  
we examined t h e  unique na tu re  of  t h e  P re s iden t ' s  d u t i e s  and 
t h e  symbolic a t t r i b u t e s  of  h i s  o f f i c e .  The ques t ions  now t o  
be examined a r e  (a) whether t h e  Vice Pres iden t  i n  h i s  own 
r i g h t  i s  ves ted  wi th  cons tLtut iona1 and s t a t u t o r y  d u t i e s  so  
unique and important t h a t  they may not  be d i s tu rbed  by a  
c r imina l  prosecut ion and (b) whether such prosecut ion  would 
do i r r e p a r a b l e  harm t o  t he  i n s t i t u t i o n  of t h e  Presidency because 
t h e  Vice Pres ident  may a t  .any t i n e  become P re s iden t ,  i e  . J  a  
theory  of Vice P r e s i d e n t i a l  immunity d e r i v a t i v e  from P r e s i d e n t i a l  
immunity. I n  making t h a t  eva l aa t i on  we s t a r t  ou t  Erom t h e  
premise t h a t  immunity from prosecut ion i s  b a s i c a l l y  con t ra ry  
t o  t he  s p i r i t  of t h e  Cons t i tu t ion  and i t  mey be r e s o r t e d  t o  
on ly  i f  t h e  cons idera t ions  leading t o  i t  a r e  i r r e f u t a b l e .  

The Vice Pres ident  serves  on a  number of  Boards and 
Comnissions pursuant  t o  s t a t u t e ,  Reorganizat ion Plan o r  
Executive o rder .  He i s  a  member of  t h e  Establishment: o f  t h e  
Smithsonian I n s t i t u t i o n ,  a Regent t he r eo f ,  and p res ides  over 
c e r t a i n  meetings of t h e  members of t he  I n s t i t u t i o n  i n  t he  
absence of t h e  Pres ident .  20 U.S.C.  41,  42, 45. H e  i s  t he  
Chairman of  t h e  National Council on Marine Resources and 
Engineering Development ( 3 3  U.S.C. 1102),  - 2 8 1  and a memb6r 

281  33 U.S.C.  1102(c) au thor izes  t h e  Pres iden t  t o  des igna te  - 
one of t h e  members of t he  Council t o  p r e s ide  over i t s  meetings 
during the absence, d i s a b i l i t y ,  o r  u n a v a i l a b i l i t y  of  t h e  Chairman. 



of t h e  Nat ional  S e c u r i t y  Council (50 U.S.C. 402). I n  a d d i t i o n ,  
he i s  a  rnember of che Cabinet Committee on Economic Pol icy  

I 
(Execut ive Order f!o. 11453); Chairman of  t h e  Nat ional  Council 
on Indian  Opportunity (Executive Order No. 11399, a s  amended - by Executive Order No. 11551); and Chairman of  t h e  P r e s i d e n t ' s  
Council  on Youth Opportunity (Executive Order No. 11330, a s  

I amended by Executive Order No, 11547): He has "immediate 

i supervis ion"  over t h e  O f f i c e  of Intergovernmental  Re la t ions  
I 
I (Execut ive Order No. 11455), and i s  a member of t h e  Dorriestic 
I .,. Ccunci l  (Reorganizat ion Plan No. 2 of  1970, sec .  201).  I *  
I .... 

; ..,: (:! .. The opera t ions  of none of  those  governmental e n t i t i e s  
....... 
. . .  . . ,would be jeoperdized  i f  t h e  Vice Pres iden t  could n o t  a t t e n d  

them. Regarding such funct ions  tho r o l e  of  t h e  Vice Pres iden t  
. . .  . . can be analogized  t o  t h a t  o f  a cab ine t  o f f i c e r ,  

B. Duties  of t h e  Vice Pres iden t  under t h e  C o n s t i t u t i o n .  

Under t h e  C o n s t i t u t i o n  t h e  Vice Pres iden t  has t h e  fol lowing 
d u t i e s  : 

i. He s h a l l  be P ~ e a i d e n t  of t h e  Senate .  A r t i c l e  I, - 
s e c t i o n  3, c l a u s e  4.  The Senate ,  however, s h a l l  e l e c t  a 
President t cmFore  t o  a c t  as Tres ident  of t h e  Senate  i n  
t h e  evellt t h e  Vice Pres iden t  i s  absent  o r  e x e r c i s e s  t h e  O f f i c e  

I o f  t h e  F res i5en t .  ( A r t i c l e  I ,  s e c t i o n  3 ,  c l ; ~ s e  5 ) .  

1 / - ii, Break a  t i e  i f  t h e  Senate  i s  evenly d iv ided .  
( A r t i c l e  Z, s e c t i o n  3 ,  c l ause  4 ) .  I 

. i - iii. Become Pres iden t  i n  t h e  case o f  t h e  removal, 
I 

- -  1 d e a t h  o r  r e s i g n a t i o n  of  t h e  P res iden t  ( ' Ibenty- f i f th  Amendment, 

I I 
s e c t i o n  1). 

i v .  Become Acting Pres iden t  i n  t h e  event  t h a t  t h e  
~ r e s i d e n r i s  unable t o  d ischarge  t h e  powers and d u t i e s  o f  
h i s  o f f i c e  (Twenty-f i f th  Amendment, s e c s .  3  and 4) .  

I 
I The Vice P r e s i d e n t ' s  func t ions  a s  P res iden t  of the&ena te  

I c l e a r l y  a r e  no t  unique. The C o n s t i t u t i o n  s p e c i f i c a l l y  provides 
I 
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for/a@&bstitute i n  t h e  person of t h e  P res iden t  tempore 
of t h e  Senate .  With r e s p e c t  t o  h i s  r e s p o n s i b i l i t y  a s  t i e  
breaker  h i s  immunity from c r imina l  prosecut ion  should be 
ana log ized  t o  t h a t  of Members of Congress under A r t i c l e  I ,  
s e c t i o n  6 ,  c l a u s e  of t h e  Cons t i tu t ion .  That congress ional  

:-- i m m & i t y  from a r r e s t  does not  extend t o  t r e a s o n ,  f e lony ,  and 
- - - b r e a c h  of  t h e  peace,  i . e . ,  v i r t u a l l y  t h e  e n t i r e  spectrum of 

c r i m i n a l  proceedings.  The mere p o s s i b i l i t y  t h a t  t h e  Vice 
- 

Pres iden t  may have t o  c a s t  a  t i e -b reak ing  v o t e  would t h e r e f o r e  
.,not .jus ti& y chis i m u n i t  y  from 2crimCnal proceedings.  

This l eaves  t h e  ques t ion  whether t h e  r e s p o n s i b i l i t i e s  
and t h e  p o s i t i o n  of t h e  Vice Pres iden t  as p o t e n t i a l  P res iden t  
o r  Act ing Pres iden t  a r e  i n c o n s i s t e n t  w i t h  h i s  amenab i l i ty  t o  
c r imina l  proceedings,  s o  t h a t  on a d e r i v a t i v e  b a s i s  he would 
s h a r e  t h e  P r e s i d e n t ' s  immunity. A s  ic  t h e  case  of  t h e  Presidency,  
t h i s  i s s u e  w l l l  be analyzed (a) i n  t e n s  of t h e  d i r e c t  i n t e r -  
f e rence  w i t h  t h e  performance of  h i s  d u t i e s  and f u n c t i o n s ,  and 
(b) wi th  t h e  symbolic impact on t h e  d i g n i t y  o f  t h e  Presidency. 

1. Di rec t  o r  formal  i n t e r f e r e n c e  wi th  t h e  conduct of -- 
t h e  Vice Presidency. The i s s u e  here  i s  whether immediate 
a v a i l a b i l i t y  of t h e  Vice Pres iden t  t o  assume t h e  d u t i e s  of 

I 
i t h e  P res iden t  o r  Acting Pres iden t  i s  so  imporLant t h a t  he 
1 should  not  be even t rmpora r i ly  i n c a p a c i t a t e d  by t r i a l  o r  p o s s i b i e  
I i n c a r c e r a t i o n .  (The Vice Pres iden t  would become Pres iden t  i n  

1 event  o f  dea th ,  r e s i g n a t i o n  o r  removal of t h e  P r e s i d e n t ,  and 
I would become Acting Pres iden t  i n  t h e  event t h e  P res iden t  were 

found under t h e  Twenty-f i f th  Amendment t o  be i n c a p a c i t a t e d . )  
The p r i n c i p a l  r e s p o n s i b i l i t y  of  t h e  Vice Pres iden t  i s  t o  be 
ready t o  s e r v e  a s  P res iden t  o r  Acting Pres iden t  should t h e  
occas ion  a r i s e ,  thereby avoid ing  any i n t e r r u p t i o n  i n  t h e  
c o n t i n u i t y  of t h e  o f f i c e  of t h e  P res iden t .  This  duty  " t o  s t a n d  
and wait" i s  of t h e  h ighes t  c o n s t i t u t i o n a l  and i n s t i t u t i o n a l  
importance.  J u d i c i a l  proceedings which could i n t e r f e r e  w i t h  
r ead iness  t o  s e r v e  t h e r e f o r e  r e q u i r e  c a r e f u l  s c r u t i n y .  

I ' . . A t  t h e  same time we must n o t e  t h e  h ighly  contingent: 
n a t u r e  of  t h e  p o s s i b i l i t y  t h a t  t h e  Vice P r e s i d e n t  would%e'  
c a l l e d  t o  assume t h e  o f f i c e  of P res iden t  o r  Act ing p r e s i d e n t .  



Moreover, i t  has no t  been t h e  custom t o  seques te r  t he  Vice 
Pres iden t  t o  male c e r t a i n  t h a t  he is  always a v a i l a b l e  t o  - 
assume h i s  p o t e n t i a l  P r e s i d e n t i a l  d u t i e s  - - -  a t  a moment's no t i c e .  
The Vice Pres iden t  is  f r equen t l y  absent  from t h e  c a p i t a l ,  
poss ib ly  i n  remote and inaccessible p a r t s  of t he  country,29/  
o r  even abroad on ceremonial funct ions .  Nothing, of  course,  

. can prevent  him from being s i c k  o r  o therwise  t.emporarily 
incapacj  t a t ed .  

.Under.such a p r a c t i c a l  i n t e r p r e t a t i o n  of t he  e x t e a t  of 
t h e  Vice P r e s i d e n t ' s  immediate a v a i l a b i l i t y ,  it appears  a s  a  
gene ra l  p ropos i t ion  t h a t  h i s  duty t o  s tand and wait does no t  
n e c e s s a r i l y  r e q u i r e  h i s  t o t a l  immunity from c r imina l  prose-  
cu t i on .  I f  t h e  Of f i ce  of t he  Presidency was vacated whi le  a  
crFminal proceeding was being conducted a g a i n s t  t h e  Vice 
P re s iden t ,  the  process could be ha l t ed  a t  once. Whether o r  
no t  impeachment proceedings would then ensue a g a i n s t  t h e  
former Vice P re s iden t ,  now P re s iden t ,  would depend on t h e  w i l l  
o f  Congress. The s i t u a t i o n  then  would be exac t l y  t h e  same a s  
i f  t h e  Vice Pres ident  had besn Pres ident  when t h e  a l l e g a t i o n s  
of  c r i m i n a l i t y  f i r s t  su r faced  - -  no b e t t e r ,  no worse. Thus, 
a cr imfnal  indictment  -agains t  a Vice PresFdent need no t  abrogate  
i n  any way h i s  c o n s t i t u t i o n a l  duty t o  s t and  and w a i t ,  This  
du ty ,  t h e r e f o r e ,  does not  a f t o r d  a bssis f o r  g r an t i ng  t o  a 
Vice Pres iden t  immunity from cr i rn i r~al  prosecut ion .  

A s  a  f u r t h e r  p r a c t i c a l  obse rva t ion ,  i t  may be noted t h a t  
i f  a  t r i a l  of t h e  Vlce Eres ident  proceeded t o  a sentence  of 
imprisonment, and were sus ta ined  i n  what might be expected 
t o  be an expedi t ious  appea l ,  t h e  Vice Pres ident  might w e l l  
r e s i g n .  He could be replaced under thc  Twenty-f i f th  
Amendment ' s procedure f o r  f i l l i n g  a "vacancy" i n  t h e  o f f  i c e  
of Vice Pres iden t .  Thus, t he  u n i n t e r r u p t i b i l i t y  of t h e  
Presidency would be preserved.  There i s ,  of course,  no 
p rov i s ion  i n  the  Cons t i tu t ion  (o the r  than impeachment and 
removal) f o r  determining t h a t  a Vice Pres ident  i s  i ncapac i t a t ed .  
The Cons t i t u t i on  conta ins  such incapaci ty-determinat ion  
process  only  f o r  the  Presidency. 

+ . ,  

29 /  Note t h e  de lay  i n  reaching Vice Pres iden t  Coolidge on h i s  - 
f a t h e r ' s  farm a f t e r  P res iden t  Harding 's  death.  



- I n s t i t u t i o n  -. o f  c r imina l  proceedings aga?ns t  t h e  
_._. --- Vice Pres iden t  could ,  however, i n j e c t  u n c e r t a i n t i e s  i n t o  

t h e  P r e s i d e n t i a l  success ion .  I f  a Vice Pres iden t  i s  - 

under indic tment  o r  sentence  o f  imprisonment, i t  could be 
claimed t h a t  he i s  i n c a p a c i t a t e d  t o  succeed t o  t h e  Pres idency,  
and tt~a't t h e  'Spealcer o f  t h e  House of  Representa t ives  i s  
n e x t  i n  l i n e  of success ion .  I n  t h a t  event  t h e  p o l i t i c a l  
s t a b i l i t y  of  t h e  n a t i o n  could be  s e r i o u s l y  d i s rup ted  a s  t h e  
r e s u l t  o f  t h e  f a i l u r e  o f  t h e  C o n s t i t u t i o n  t o  provide a  
procedure t o  r e s o l v e  t h a t  ques t ion .  The m a t t e r  would come 
t o  a head i f  an  a c t u a l  vacancy i n  t h e  Presidency should then  
occur .  No one can f o r e s e e  a l l  of  t h e  cont ingencies  which 
might a r i s e  i n  t h i s  s i t u a t i o n .  It might be reasonable  t o  
s p e c u l a t e  t h a t  t h e  Congsess might claim a n  a u t h o r i t a t i v e  
power i n  i t s e l f  t o  r e s o l v e  t h e  m a t t e r ,  but  i f  i t  d i d  s o  by 
any vote f a l l i n g  s h o r t  of t h e  two- th i rds  Senate  v o t e  r e q u i r e d  
t o  remove by t h e  inpeachment p rocess ,  f u r t h e r  u n c e r t a i n t i e s  
cou ld  ensue. A l t e r n a t i v e l y ,  t h e  s i t u a t i o n  might g i v e  r i s e  . 

t o  a modern analogy t o  t h e  E l e c t o r a l  Commission which was 
s e t  up co yesolve  t h e  Hayes-Tilden d i s p u t e .  

To be s u r e ,  any a c t i o n  which could c a s t  a  doubt on 
t h e  Vice P r e s i d e n t ' s  capac i ty  t o  succeed t o  t h e  Presidency 
poses a s e r i o u s  ques t ion .  Never the less ,  t h e r e  a r e  hazards 
a l s o  i n  having unresolved c r imina l  charges hanging over  
t h e  head of a  Vice P r e s i d e n t ,  and t h e  foregoing s e t  o f  
d i f f i c u l t  s c e n a r i o s  i s  h ighly  cont ingent .  We sugges t ,  
t h e r e f o r e ,  t h a t  t h e  r a t h e r  remote p o s s i b i l i t y  t h a t  t h e  
Vice P r e s i d e n t ' s  capac i ty  might be ques t ioned would n o t  
j u s t i f y  a conclus ion  t h a t  t h e  Vice Pres iden t  i s  immune 
from c r i m i n a l  prosecut ion .  



2 .  P r a c t i c a l  i n t e r f e r e n c e  wi th  t h e  power t o  govern and 
t h e  symbolic s i g n i f i c a n c e  of t h e  Vice Presidency.--Turning 

-- now from t h e  ques t ion  of  d i r e c t  and formal i n t e r f e r e n c e s  t o  
t h e  i s s u e  of s-pnbolic and o t h e r  pract im-1 i n t e r f e r e n c e s  w i t h  
t h e  power t o  govern (as  d i scussed  i n  P a r t  11-B-4), i t  may be 
observed t h a t  i f  i t  i s  f e l t  t h e s e  l a t t e r  cons ide ra t ions  a r e  
germane f o r  t h y p r e s i d e n t ,  they a r e  a l s o  germane f o r  t h e  
Vice P r e s i d e n t ,  a l though p o s s i b l y  t o  a  l e s s e r  degree.  C lea r ly  
.the a u t h o r i t y  of  t h e  Presidency would s u f f e r  immeasurably 
were i t  t o  pass t o  a  Vice P r e s i d e n t  under indic tment  o r  
%co .one '(taken from c r i m i n a l  custody by a  s e t  o f  cu r ious  
chances," t o  paraphrase t h e  Mikado. But t h e  damage could  be 
s imi la r - -o r  even more s e r i o u s - - i f  t h e  Presidency passed t o  
a  Vice P r e s i d e n t  a g a i n s t  whom s e r i o u s  charges were i n  every- 
o n e ' s  mouth and who could n e i t h e r  be brought t o  j u s t i c e  nor  
given an  oppor tuni ty  t o  c l e a r  himsel-f. 

Again, because of  the  con t ingen t  n a t u r e  o f  Vice P r e s i -  
d e n t i a l  success ion  t o  t h e  Pres idency,  we f e e l  t h a t  t h e  
p o t e n t i a l  problems i n  t h i s  a r e a  too should be faced and 
so lved  by p o l i t i c a l  [ o r  o t h e r ]  means a s  they occur ,  r a t h e r  
than  be ignored under a  theory of  t o t a l  immunity from 
c r i m i n a l  prosecut ion .  I E,  f o r  example, a c t u a l  o r  tllreacened 
c r i m i n a l  prosecut ion  shguld r e s u l t  i n  a  r e s i g n a t i o n ,  t h e  
Vice P r e s i d e n t i a l  o f c i c e  could be r e f i l l e d  by t h e  procedures 
o f  t h e  Twenty-fLfth Amendment. 

3 .  Evaluation.--There i s  cne fundamental r e c u r r i n g  
problem i n  t h e  above d i scuss ion .  Should Lhe Vice P r e s i d e n t  
be t r e a t e d  a s  i f  he were t h e  P r e s i d e n t  himself o r  h i s  a l t e r  
s, because he i s  o n l y  one h e a r t  b e a t  away from tak ing  t h a t  
p o s i t i o n ?  A l t e r n a t i v e l y ,  should t h e  s t r e s s  be p laced  on t h e  
con t ingen t  n a t u r e  of h i s  ass-imption of  t h e  P r e s i d e n t i a l  
o f f i c e ?  A reasonable  approach toward t h e  s o l u t i o n  o f  t h i s  
dilemma would be t h e  c o n s i d e r a t i o n  t h a t  t h e  c r i m i n a l  prose-  
c u t i o n  would n o t  d i r e c t l y  and immediately i n t e r f e r e  wi th  
t h e  performance of  t h e  P r e s i a e n t i a i  d u t i e s  and wi th  t h e  
P r e s i d e n t i a l  o f f i c e  i t s e l f ,  b u t  r a t h e r  wi th  t h e  Vice 
P r e s i d e n t ' s  a b i l i t y  t o  succeed t o  t h e  Presidency and t h g  . ,  

e f f e c t  the reof  on t h a t  i n s t i t u t i o n .  
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A s  i n d i c a t e d  above, t h e  prosecut ion  of a  Vice P r e s i d e n t  
would n o t  l e g a l l y  o r  ac tua l - ly  preclude h i s  assumption of t h e  
P r e s i d e n t i a l  d u t i e s  because the  proceedings could always be 

i i n t e r r u p t e d  i n  t h a t  event .  The problem t h e r e f o r e  i s  b a s i c a l l y  
of  a  p o l i t i c a l  n a t u r e ,  v i z  whether a  Vice P r e s i d e n t  a g a i n s t  

I -- , 
- whom criminal. charges have been made, who perhaps has been 

i n d i c t e d ,  and who perhaps has been convic ted  can e f f e c t i v e l y  
perform t h e  d u t i e s  of t h e  P r e s i d e n t . -  This p o l i t i c a l  q u e s t i o n  

i i s  n o t  solveti by providing f o r  immunity from c r i m i n a l  prose-  
c u t i o n .  Even i f  t h e r e  were no indiclment  and t r i a l ,  t h e  

. - l i  v e r y  e x i s t e n c e  of those  charges would hamper t h e  Vice P r e s i d e n t  
i n  t h e  performance of  h i s  P r e s i d e n t i a l  d u t i e s  almost a s  much 

i a s  i f  he were t r i e d  and convic ted .  Indeed, he might be  i n  a  
b e t t e r  p o s i t i o n  i f  he were a b l e  t o  v i n d i c a t e  himself  b e f o r e  a  

i c o u r t  while  he is Vice Pres iden t .  -- 301 

I 

I I n  sum, al though one cannot e n t i r e l y  be f r e e  from doubt i n  
t h i s  unprecedented a r e a ,  i t  i s ,  n e v e r t h e l e s s ,  concluded t h a t  

I 
I t h e  case  f o r  g r a n t i n g  t h e  Vice Pres iden t  immunity from c r i m i n a l  

prosecut ion  has n o t  been made. 

Having e s t a b l i s h e d  t h e  p ropos i t ion  t h a t  t h e  Vice P r e s i d e n t  
does nor: sllare t h e  i rnmnity suggested f o r  t h e  P r e s i d e n t ,  be-  
cause t h e  va r ious  cons ide ra t ions  whtch support  such immunity 
do n c r  re l -are  d l r t - c t l y  t o  t h e  Vice P r e s i d e n t ,  t h e  p u b l i c  i n -  
t e r e s  t i n  going for i~arc!  wi th  inves t i g a t i o n  and p o s s i b l e  i n d i c t -  

/ ment of the  V i c e  P r e s i d e n t  i s  supported s t r o ~ ~ g l y  by two a d d i t i o n a l  
f a c t o r s .  I 

1 i a. The a l l e g e d  presence o f  co -consp i ra to r s  

We understand t h a t  t h e r e  a r e  a l l e g a t i o n s  t o  t h e  e f f e c t  
t h a t  t h e  Vice Presidenf  was a  member of a  conspi racy .  I f  

1 t r u e ,  t h e r e  i s  a  s u b s t a n t i a l  pub l i c  i n t e r e s t  i n  inc lud ing  t h e  
1 Vice Pres iden t  i n  the  on-going i n v e s t i g a t i o n  and p o s s i b l e  i n d i c t -  
I 
I ment proceedings.  F a i l u r e  t o  do so might n o t  only  prec lude  t h e  

I oppor tun i ty  t o  b r i n g  co-conspi ra tors  t o  j u s p i c e ,  b u t  a l s o  

301 To r e c a p i t u l a t e  we conclude t h a t  t h e  P r e s i d e n t  must be - 
I denied t h a t  oppor tun i ty  t o  v i n d i c a t e  himself because th%t would 

i n t e r f e r e  w i t h  the  performance of  h i s  o f f i c i a l  d u t i e s ,  a d -  
i n e v i t a b ! ~  be incons i s  t e n t  wi th  h i s  c o n t r o l  of  t h e  pros&cution 1 and t h e  pardoning power. 



r*/ 

prcj;dice t h e  Vice P r e s i d e n t .  

The prosecut ion  a l s o  would be s e v e r e l y  hampered by t h e  
wi thhold ing  from t h e  grand j u r y  of  those  elements of t h e  
a l l e g e d  conspiracy l inked  t o  the  Vice P r e s i d e n t .  A s  a r e s u l t  

4 .. . . . --- 
t h e  a c t i v i t i e s  of t h e  a l l e g e d  co-conspi ra tors  could n o t  be 

-- - - .. f u l l y  d i s c l o s e d  and evalua ted ,  which might redound u n f a i r l y  
t o  t h e i r  b e n e f i t .  A t  t h e  same time, t h e  Vice P r e s i d e n t  might 
be  u n f a i r l y  l inked by innuendo o r  incomplete d i s c l o s u r e  of 
f a c t s  t o  t h e  a l l e g e d  conspiracy.  I n  s h o r t  any r e s u l t a n t  
de lay  i n  t h e  proceedings would b e n e f i t  t h e  co -consp i ra to r s ,  hamper 
t h e  p rosecu t ion ,  and postpone a  p o s s i b l e  e x o n e r a ~ i o n  o f  t h e  
Vice P r e s i d e n t  . 

b. The s t a t u t e  o f  l i m i t a t i o n s  problem 

Another circumstance counse i l ing  prompt p r e s e n t a t i o n  
o f  evidence t o  t h e  grand j u r y  i s  chat  t h e  s t a t u t e  of  l i m i t a -  
t i o n s  i s  about t o  b a r  t h e  prosecut ion  of  t h e  a l l e g e d  o f fenders  
w i t h  r e s p e c t  t o  some o r  a l l  of che o f fenses .  The problem 
presen ted  by t h e  s t a t u t e  of  l i m i t a r i o n s  would be avoided by an 
indic tment  w i t h i n  the  s t a t u t o r i l y  s p e c i f i e d  pe r iod .  

A f t e r  indictment ,  t h e  ques t ion  whether t h e  Gove~mienC: 
should p r e s s  f o r  i ~ x r . . d i a t e  t r i a l  o r  delay prosecut ion  u n t i l  
t h e  e x p l r a t i o n  o f  t h e  Vice P r e s i d e n t ' s  d u t i e s  involves q u e s t i a n s  
o f  t r i a l  s t r a t e g y  (e .g. ,  r e l a t i o n  t o  p o s s i b l e  co -consp i ra to r s  
a s  j u s t  d i scussed)  and c r imina l  procedure (e .g . ,  r i g h t  t o  a  
speedy t r i a l )  which o t h e r  Divis ions  may be more competent t o  
e v a l u a t e  i n  the  l i g h t  of  a l l  of  t h e  f a c t s .  

Robert G. Dixon, J r .  
A s s i s t a n t  At torney  General  
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