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Honorable Howard #. m
Chairzan, Comsiftes on gules
. and Admiplatration
Uaitad States Senaste
Washington, D.G. wsm

Deay Mr,

This 18 m.mnmu toywh&urm the Attomey
General of Septesber 16 ia c “ with the heaving
to be held by your comsit jon of

. HEelacs A. Rocksfaller to be Vice President of
States.,

You have ssked for b susmary gnd snalysis of

Fedaral cenfliet of interest law, 18 U.8.8. md af
any other statutes which might apply to Mr. m&nw
1f he were confirmed as Vice President. In addteion, you
have specifically sequested ay opinien ag o mmr it
Wld ba W‘- M Hﬁ. W}-m’ miﬂ -::u\.-.:;_ P 43
President, to be sn officer, director oF stoekholdex
or to hold eny other beneficial {nterest in, any eowpany
havias amxmu with any agency of the Druited States

I should note at the outsat that the legislative
history of the Twenty-Fifth Assadaent, pnreant o s!ﬁeh
My, Bockafellier has besen nem pd ag Vice Presidont, is
silent as to the guastion of confliet of intexest; the
subject doss not appsar to have besa of ey comcemn to the
Coogress when it proposad the amendment. There are, however,
two statutes which ave relevent te the questicms you ralse.
Cue, as noted in your lotter, ie 18 U.8.6. 208; the othex
is 18 U.8.€, 431,

.



18 8.8,C. 208

mmm«. 18 U.5.€. 208(a} prolibite an offlicer
or eapl of the "gxesutive branch® from participetiag
personal mmmmuwwmm:mm
m"mmm tis spouse, winor child
mmworsmmmmummnﬁém,
diractor or trustes has 2 finsncial daterext, Section
208(b) authorizas a waiver of the proluibition by the
“$fficis) respomeible for sppolatwmmt”™ where the outside
Einaneinl iaterset is desmed not substantial ¢ te

affect the integrity of the officer's or ewployse's
saxvices.

RMMWWQM‘S,W:
Section 208 decs not empreszly apply to the Viee Prastde
mammmmwauwmu
t.hu' ry. Moreover, M&mawmﬂmlﬂy
208 M&hwt&um;mummm
mamwmmmzmmww

ba treated alike.

Saction 208(a) probibits an “officer or egpleyes of
mmm:mﬂ fmmﬂa&iwﬁasnmtaa
gitisaler matter in which, "to is knowledge,” ha,, his
mmmummamz mmmt The
mﬁm&um&mﬁnm,wwgﬁﬁuﬁt{. s Phe
Prasidemt or Viecs Peesident., Foreoyer hﬂ.ﬂaﬁw
bistory of sections 202-109 (the amﬂiat of Interest
provisioms), nWWMnmm&hﬂu
in the Semats and tha Bouse of Represeatatives, dses nst
dencnstrate that section 208 vas intended to apply to ths
Chiaf Exeowtive snd his fmmediata successorl In sesbiag
mmmmoﬁm ttkmﬁﬂtﬂmfsﬂ
£ m mﬂ‘ ?"St_ ! ,,‘ ; 7"‘ PR T :
(1850), prepared t ;




Cenflict of Intevest Laws, the Assoclation of the mn&

the Gity of BHew Yoxk (Bar Assgcistiom hpezt), whure it
was said (pp. 16-17):

The role of the Presidency is a vital
aspect of the aduninintration of esnflict of
interest restrictions ian the executive branch,
and the proper function of the Chief Exeeutive
in this field is & major center of comsideration
ia this study. Put the conflict of interest
preblems of the President snd the Vice President
23 individual pexsons smst inevicably be treated
separately from the vest of the sxecutive braneh.
¥or example, as Chief of State, the Preaident
is the inevitable taxget of s runming stxeam
of symbolic gifts pouring {n from all over
the worid, for reasops renging from the best
to the werst. The unigueness of the President's
situation iz sleo Lillustrated by ths fact chat
disqualificacion of the Presideat from policy
decisions becouse of persomal conflicting interests
is inconceiveble. Pexsonal conflict of inverest
problems of the Presidency snd the Vice Presidemcy
axre wnique and are therafore not within the scope
of this book.

While cthe recosmendstions of the Bar Association were
not entixely zccepted in the confliet of interest legielation
ag enacted, both the House and Semate comnmitiees reporting on
the bill snd mesbers of Congress in debate ackpowlodged the
contributions made by the Baxr Assoeiation in the ultizate
formulation of the mhtm Bew, M&. B. Rept. Ho. 748,
87th Cong., lst Sess. 8 (1961); S. Rept. Ne. 2213, 87¢h Cong.,
2d Zess. 4 (1962)., 1t seem» most anli.hly ehat ds.ugzmt
on soc lmportant sn aspect of the Bar Associstlon’s report -
thlt. personsl comflict of interest problems of the ?Wﬁ

and the Vice President "must inevitsbly be trested separately
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from the reat of the executive branch™ ~- would have gone
without mention by both committees and in floor debate. 1
believe it more reasonsble to conclude that Congress in
speaking of an "officer or employee of the executive bramch”
in section 208 mesnt to include only those "officers of the
United States" who recelve theiy sppolintment from the
President under Article II, section 3, of the Constitution
and those subordinate offfcials who are employed by depart~
ments and agencies in the executive branch.

My belief is strengzthened by the fact thet the walver

: péavis‘im in subsection (b) of section 208 sssumes the

existence of an “official responsible for appointment' of
the officer or employee in question. At the time the
statute was enacted, of comrse, the Vice President was
elected; and the subsequent Twenty-£ifth Amendment to the
Congtitution does not use the texm “"sppointment™ in
deseribing the President’s role in the selection of his
sucecesgor. It is concelvable, of course, that the provision
of a walver procedure exerclisable only by the “offtcial
respongible for sppointment” wss merely meant to indicate
by omission the wmavailability of a wsiver for nonappointed
officers or smployees; but one would think that an
exempting mechanism would be more necessary for the
President and the Vice President (1f they were covered)}
than for other officials. On balance, subsection (b) tends
to negate coverage of the President and Viee President.

These considerations derived both Ffrom the statutery
langusge and its legislacive histoxy are buttressed by two
applicable canons of statutory comatruction. The first 1is
that Interpretations khich give rise to sericus guestions of
constitutionality should be avelded 1If reasonably pessible.
The effect of applying section 208 to the President is
certainly either to disshle him from performing sowe of the
functions prescribed by the Comstitution or teo establish a2
qualification for his serving as President (to wit, eliminaction
of financlal conflicts) beyond those centained in the
Constitution. The same may be said with respect to the

Vice President, unless the Vice President's only comstitutionally
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Lised Function (presiding over the Senats) 1s not
Mﬁy mﬁm 208 haceuse 1t 1s not um
M&m ttwaﬁ& mﬁm«t enn e
aﬁmmmtim&uwmm%
Fresident slike. Ia light of the waighty constitutional
problese with respeot to ths Presideat, the statuts should
asct be interpreted to apply to elther officisl.

petraetion aamusmwmumm
mti.mbm,. would atyus stromgly agadnst i

m statuyte to spply to the Presidme and Viee
?mim Fas a!‘mtmthumwae(at

Wﬁw,ﬁmmmwttﬁmmm
that the Viee Presidsat 43 not an offlcer of the executive
meﬁmmw. mmmm’
m}g‘ » & A y g ‘,
mwmmmm. Avticle I, see. 3, ol

oﬁﬁtﬁﬂmmuhmms.a.m,m ,
by a "“Nesbex™ of Cougress. It probibits the m *ﬂmﬂy
ermly,wmhymminmn maan.

ow fuz'm use OX m::, or on his ascomt™ from undertskisg
pecuting ﬁ iamhaiswzinp&rt,w
mmﬁmw mmwsnmmmw
ehcg:!, by agy offlcer or cuployes muthorized to maka contvacts
on bohalf,




JASL I#mmmﬂhﬁm w;mm Frosideat
is not a m of Congress us that mi.s usgﬂhfa ﬁah
PRTPRRRS m

m}.ﬁ. &hﬁ % mﬁm &a W to be President o
mmm:»mmmametmﬂmum

in the Semate, Axt . 3, ¢1. 4. Tnlike Members of
the Senate, m, én Yica President (like ths fm&%}
is subject to impsachaemt, Are, II, see. 4. Mareover, while
Mwazaﬂmmsammzmmmm
Ms&ﬁh&j&ﬁgwﬁ&dmﬁm.mm ‘
: £ of 1ts oum "senberas” and may ponish thew

mm& bahavioy end axpel them, thase clavses plainly
&mtwiywﬁwﬂmw mmmmm

Art. 1, sem. 6, el. 2. ed 29 .
W&MMMahMtMaW=mmm
mmuwmmmmummﬁamﬁ“ﬂm
Congress within the sesring of the Congtitution,

Tﬁ:ﬁi&thztﬁMMﬁfﬂm. « » OF
Congress” in the precise context of 18 U.8.C. 431 Sines
it is a orimiual seatuts, to be strictly ) 4
mtinmmitwmlymmmmmmu
rmm as a W of elther m House a!
or the Sensta (the Congress) unday the CGonstitutis '
mwmmwmtmgammmwummmm
than mmmmmam@mmm. um
it 1s not inressonable to assume a2 parslliel use of taradaclogy
Mhm&mﬁﬁytﬁnmﬁmwm&m&f&
w.ﬁkﬁm tarory of that section discloses a9 mentior

whatever of the Vice Prasident. Congress has uot b&mat

2 lass ﬁwmﬂs vhan 1t intends & statute, exisdinsl or ciwii,



mmmmﬁmmﬂum&y
ummmmr ?ié MMW I

mmmhawi;_,mlmmm

m&s&m
MLMM‘&

m mu, in 5 B.5.G, n.es, m desls vith
Sovarmment ovganisatimg and W it is provided; "Yor
th W e:ri thin title, 'Momber ei Congress® means the

MW,»WM%MMWW&
Ropressytativas , . . 7



