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Honorable William B. Saxbe _
Attorney General of the United States
Department of Justice

Room 5111

Washington, D. C.. 20530

Dear Mr. Attorney General:

, ‘As you know, the Committee on Rules and Administration has
scheduled its ﬁrst'hearing. on the nomination of the Honorable Nelson

A. Rockefeller to be Vice President of the United States for 10:00 a. m.,
Monday, September 23, 1974. :

On behalf of the Committee I am writing to request that you pro-
vide for us as soon as you can a summary and analysis of the federal
conflict of interest laws (Title 18, Section 208 of the United States Code,
and any other statutes which may be applicable) insofar as they would
apply to Mr. Rockefeller if he were confirmed as Vice President.

Specifically, I request your opinion as to whether it would be
lawful for Mr. Rockefeller, while serving as Vice President, o be an
. officer, director, or stockholder, or to hold any other beneficial in-
terest in any company having contracts with any agency of the United
States Government.

Despite the relatively short time between now and the opening
hearing, at which the nominee will testify and be questioned, I hope
very much you will be able to comply with our request by Friday,
September 20. '

- With all best wishes,

Sincerely, .7 sy

*4'

WOWARD W, CANNON

Chairman
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SEP 20 1974

Bonorable Howard W, Cannoa
Chairman, Comeittes on Rules
and Administration
United States Senate
Washington, D.C. 20510

Dear Mr, Chairmen:

This 45 in rssponse to your letter to the Attorey
General of September 16 in connsction with the hearing
to be held by your comnittee on the nomination of
Helson A. Rockefeller to be Vice President of the United
States.

You have asked for a summery and analysis of the
Federal conflict of interest law, 18 U.S.C. 208, and of
any other statutes which might apply to Mr. Rockefeller
if he were confirmad as Vice President. In addition, you
bave specifically raquested an opinion as to whether it
would be lawful for Mr., Rockefeller, while serving as Vice
President, to be an officer, director or stockholder of,
or to hold any other beneficial interest in, any company
having contracts with any agcncy of ths United States
Government.

I should note at the outset that the legislative
history of the Twenty-Fifth Amendment, pursuant to which
Mr., Rockefeller has been noainated as Vice Prssideat, is
silent as te the question of conflict of interest; the
subject does not appear to have been of any concern to the
Coungress when it proposed the amendment. There sre, houever,
two statutes which are relevant to the questions yoa ralse.
Cae, as noted in your letter, 1s 18 U.S5,.C. 208; the othex
is 18 U.S.C, 431. .
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13 U.5.C. 208

In substance, 13 U.5.C. 208(a) prohibits an officer
or employee of the "executive brauch” from participating
personally and substantlally ia any particular matter in
which "to his knowledge,™ he, hia spouse, minor child,
sartner or orgsnization ia which he 1s serving ss offlcer,
dirsctor or trustee has @ finsncial iaterest. Section
208(h) suthorizes a walver of the prohibitica by the
n"gafficial responsible for sppointment” whera the outaide
fingacial interest is deemed mot substantisl emough to
affect the integrity of the officer's or employee's
sarvices. :

To summarize the views expressed in detail below:
section 298 does not expressly apply to the Vice President.
Some of irs language end i%s legislative history iadicate
the contrary. Morsover, serious doubt as to constitutionzlity
urges against an Interpretation which would render Section
208 applicable to the President; and it seems almost cextain
that the President and Vice President were inteanded to
be treated alixe.

Section 208(a) prohibits an "officer or employee of
tha exscutive branch™ from participeting as such in a
particulsr matter in which, "to bls kmowledge,” he, his
spouse, minor child, partner or other husiness associates
with which he 18 comnected, have a financial interest. The
section does not refer to, or specifically cover, tha
*resideat or Vice President. Moreover, ithe legislative
/history.of -sections 1202-209 (the ‘conflictof daterest
Jprovisicns)y as evidenced by committee reports and debates
ia the Semats and tha House of Represcatatives,szdoes not
demcnstrate that section 208 was intendad ito apply to the
(Chief Executive and his imoediate successorl 7ln seeking
“to ‘ascertain the intention of Ccagress, it 1s ugeful to rafuir
to tha report, Coaflict of Interest and Federal Servi:ze
(1960), prepared by the Special Comittee on the Feiaral
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Conflict of Interest lLaws, the Assoclation of the 3Zar of
the City of Hew York (Bar Associstion Report), where it
was said (pp. 15-17):

The role of the Presidency is a vital

aspect of the adainistracion of couflict of
interest restrictions ia the executive branch,

and the oroper function of the Chief Executive

in this field i{s a major center of consideration
in this study. 3ut:the’conflictiof dncerest
problems iof ithe Presidenc ‘and ‘the - Vice Presidenc
_n3 individual ‘persons mist “inevitably be ‘trested
jseparagg}_mgzgq_tha reat of :the execucive branch.
For example, as Chief of state, the President

is the inevitable tarzet of a running stream

of symbolic zifts pouring in from all over

the world, for reasons ranging froa the beat

to the worst. The uniqueness of the President's
situation 13 also illustrated by the fact chac
disqualificacion of the Presidenc from policy
decisfons because of personal conflicting incerests
1s inconcelvable. Qerscnaliconflict of interest
.problems :of ;the Presidency and 'the Vice Presidency’
are unique and are therefore not within the scope

of this book.

While the recommendations of the Baxr Association were
not entirely accepted {n the conflict of interest 1eﬁislacion
as enacted, both the House and Senate committees reporting on
the bill snd members of Congress in debate acknowled;cd the
contributions made by the Bar Associlation in the ultimace
formulation of the leglslarion., sSee, e,3., 3. Rept. No. 743,
87:th Cong., lst Sess. 8 (1361); <. Rept. No. 2213, 37th Cong.,
2d Sess. 4 (13962). 1t scems most unlikely that disajireement
on so lmportant an aspect of the Bar Assoclation’s report --
that personal confiict of incerest problems of the ?resident
and the Vice President "must inevicably be trested separately

-3 -



vichout mention by both committees and in floor debate. gl
Eg&$gqgm;§;ppxe;tggygggblaﬁ;o:gﬁﬁﬁlﬁaéﬁih&EﬁCongfgﬁﬁmin
speaking of an Uofficer or.employeeof .the executive bra

_in ,gection:208 neangigglgqcludéihhljithdﬁé:ﬁofficers;nf?:ha

from the reat of the executive branch' -- would have gone
Sesas L8 .executive branch”
“nited s5tates" who 'receive /their appointment ‘fromithe

é?reﬁiﬂﬂntannderﬁértiéiéfli;ﬁiinlﬁﬁYSQTafTthe;Consgi;ggigq
and _those .subordinate officials who are employed by.depart-

fggnts,and;agenciesiinithéiéfééﬁffﬁgjﬁféncq.

My belief is strenythened by the fact that the walver
orovision in subsection (b) of section 208 assumes the
existence of an “official responsible for appointment'' of
the officer or employee in question. At the time the
statute was enacted, of course, the Vice President was
elected; and the subsequent Twenty~-£fifth Amendment to the
Constitution does not use the term "appointment™ in
describing the President's role in the selection of his
successor. It 1ls conceivable, of course, that the provision
of a waiver procedure exercisasble only by the Yofficial
responsible for appoinctment” was merely meant to indicace
by omission the unavailability of & waiver for nonappointed
officers or employees; but one would think that an
exempting mechanism would be more necessary for the
President and the Vice President (1f they were covered)
than for other officials. On balance, subsection (b) tends
to negate coverage of the President and Vice President.

. These considerations derived both from the ‘stacutory
‘languaﬁéfihd_itp\1ggi§;§§tqg;hiqtory'age bq:;reasédjbyEtwo

.applicable canons of . tatutory.construction. .. The first is
that interpretations which zlve rise ito serious questions of
constitutionallty ‘should Jb&FEvolded AE i¥eédsonablydpossibles

The effect of applying sectiom 208 to the President is -
certainly either to dissble him from performing some of the
fimctions prescribed by the Constitution or to establish a
qualification for his serving as President (to wit, elimination
of financial conflicts) beyond those contained .in the
Constitution. The same may be said with respect to the

Vice President, unless the Vice President's only comstitutionally

-
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preseribed function (presiding over the Senats) is not
coverad by section 208 bscause it is not am executive

act. In any event, wheathar or not application of

section 208 to the Vice “resident is constitutionally
peraissible, 1t would seem that any reascnable comstruction
of the statuta would treat the President and the Viza
president alike. In lizht of tha weighty constitutional
probleas with respect to the President, the atatute should
‘mot be interpreted to apply to either officdal.

Anothar esnon of ‘construction callg for striet

.construction of a crizinal ‘statute '~ which
<8t issue here.’ It would arsue stroagly agaiast iz
preting the statute to apply to the President and Vice
President in light of what must be concedad to be (at.

e

very least) the textual uacsrtainty described above.
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Although, az I ses it, these consideratloas are
dispositive, without regard to them it might be asgerted
that the Vice President is not an officer cof the exscutive
branch flor purposes of sectioan 208. The Vice Presideant's
oaly constituticnally prescribed functicm is that of
presiding over the Sanste. Article I, gec. 3, cl. 4.

18 0.S.C. 431

As to your specific question concaraing the paermfssibility
of a Vicas President's finsncial or msunagerial conunection with
a Covermmant contractor: Theé ouly possibly relevant statute
of which we ars awaze is 13 U.S.C. 431, dealing with contracts
by & "Member" of Comgress. It prohibits the member “directly
or iadirectly, Mdmsalf or by any person in trust for him,
or for his use or benafit, or on his a2ccount” from umdertaking,
executing, holdlag, or enjoying, in whole or in part, any
contract made on hebalf of the Undited States or aay ageacy
thereof, by any officer or suployeq authorized to make coutracts
cn its behalf, ' i ; == '
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The key 1ssue thug is whether the Vice President i{s a
"Member of . . . Congress” within the meaning of 13 U.5.C.
431. I do not s0 ragard him. Certainly tha Vice President
is not a Member of Congress as that term 13 used in the
Constitution. To be sure, for certain purposes he caa he
regarded as belng in the legislative branch. Thus, for
exaumple, the Vica Pregsident is empowered to da President of
the Senate and to vote in the event of am equal division
in the Semate. Art. 1, gsec. 3, ¢l. 4. Unlike Members of
the Seaates, however, tha Vice President (like the President)
is subject to impeachment. Art., II, sec. 4, Moreover, while
clanges 1 and 2 of section 5 of Article I provide that each
House shall be the judge of the elections, returns and
qualificaticne of 1ts own "members" and may punish them
for disorderly behavior and expel them, these clauses plainly
do not apply to the Vice President. The Constitution also
provides that no persoa holding "any Cffice under the United
States” (which, of course, i{ncludes the Vice President), shall
be a "Member of efther House” during his continuance in office.
Art. 1, sec. 6, cl. 2. Considered as a whole, these provisions
Indicate that the Vice President has a unique status in the
lagislative branch, but not ths status of a '"Member" of the
Comgress within the meaning of the Constitution.

Tarning next to the meaning o0f "Member . . . of
Congress™ ia the precise context of 13 ¥.S.C. 431: Since -
it i3 a criminal stztute, to be strictly construed, I
cannot intexpret it to apply to the Vice President when it
makes no specific refarence to him, and whea he is not
regarded 23 a "Membexr" of elther the Mouse of Representatives
or the Senate (the Congress) under the Constitution. It
should be noted that the statute in question was passed less
than tweanty years after the Constitution was written, so that
it is not unreascnable to assume a parallel use of tarminclogzy.
Thia is particularly the case since our examination of the
legislativa history of that section discloses no mention
vhatever of the Vice President. Congress has not beem at
a loss for words when it intends a statute, criminal or eivil,

~
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to raach offanses against & Vice President or to apply
to him i{a other respects. */ For thass reascus, I :
conclude that the statute does not apply to that offica,

If you have any further specific questions, I will
be glad to de of whatever help I can to tha Commdttas,

Siawerely,

Laurence H, 5ilbherman
Acting Attomrney Generzal

%/ See, e.g., 13 U.5.C. 871, 1751; 10 U.3.C. 838, 9:&’(3),

S U.S5.C, 2106. For example, im 5 U.3.8. 2106, which deals with
Government cxganization and emvloyess, it i3 nrovided- "Yor
the purposas of this titla, 'Member of Cougrasa' meaus the
Vice President, a mmber of the Senate or the House of
Representatives . « « o
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APPENDIX A
18 U.S.C. 208, Acts affecting a personal financial interest

"(a) Except as permitted by subsection (b) hereof,
whoever, being an officer or employee of the executive.
branch of the United States Government, of any independent
agency of the United States, or of the District of Columbia,
jncluding a speécial Government employee, participates
personally and substantially as a Government officer or
employee, through decision, approval, disapproval, recommen-
dation, the rendering of advice, investigation, or otherwise,
in a judicial or other proceeding, application, request for
a ruling or other determination, contract, claim, controversy,
charge, accusation, arrest, or other particular matter in
which, to his knowledge, he, his spouse, minor child,
partner, organization in which he is serving as officer,
director, trustee, partner or employee, or any person or
organization with whom he is negotiating or has any arrange-
ment concerning prospective employment, has a financial
E: interest -- .

F ' "Shall be fined not more than $10,000, or imprisoned
o not more than two years, or both. :

"(b) Subsection (&) hereof shall not apply (1) if
the officer or employee first advises the Government official
responsible for appointment to his positicn of the nature
and circumstances of the judicial or other proceeding,
application, request for a ruling or other determination,
contract, claim, controversy, charge, accusation, arrest,
or other particular matter and makes full disclosure of
the financial interest and receives in advance a written
determination made by such official that the interest is
not so substantial as to be deemed likely to affect the
integrity of the services which the Government may expect
from such officer or employee or (2) if, by general rule
or regulation published in the Federal Register, the
financial interest has been exempted from the requirements
of clause (1) hereof as being too remote or too inconse-
quential to affect the integrity of Government officers' -
or employees' services," -

:
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APPENDIX B

18 U.S.C. 431. Contracts by Member of Congress

"Whoever, being a Member of or Delegate to Cor.gress,
or a Resident Commissioner, either before or after he
has qualified, directly or indirectly, himself, or by
any other person in trust for him, or for his use or
benefit, or cn his account, undertakes, executes, holds,
or enjoys, in whole or in part, any contract or agreement,
made or entered into in behalf of the United States or
any agency thereof, by any officer or person authorized to
make contracts on its behalf, shall be fined not more
than $3,000. :

"A11 contracts or agreements made in violation of
this section shall be void; and whenever any sum of money
is advanced by the United States or any agency thereof, in
consideration of any such contract or agreement, it. shall
forthwith be repaid; and in case of failure or refusal to
repay the same when demanded by the proper officer of the
department or agency under whose authority such contract
or agreement shall have been made or entered into, suit shall
at once be brought against the person so failing or refusing
and his sureties for the recovery of the money so advanced.”





